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BUILDER'S RISK. 





§ 1. Fme.— Construction of.—Held, that the condition called 

a “ builder’s risk” must receive a reasonable construction, and 

one not repugnant to the nature and purpose of the contract, nor 

inconsistent with the due and customary use and enjoyment of aq 

the property. ° 

James vs. Lycoming Ins. Co. 

Rep’d Jour’), p. 9. U.S.C. C. Mass, 
{ 
i 











CONSTRUCTION. | 


§.2. Fire. Noscitur a Sociis.”—Held, that the application 
of this maxim is not conclusive, but it has its force and signifi- 


q Digest of Decisions. [Jan., 


cance where every other word used in the proviso designates the 
means by which a fire may happen for which the company will 
not be liable, and expresses clearly what is unlawful and em- 
ployed to disregard or subvert the laws of the government. 


Boon vs. Atina Ins. Co 


Rep’d Jour’l, p. 27. U. 8. C. C. Conn. 


INTEREST ON PREMIUM NOTES. 


§ 3. Lire.—Failure to pay Interest on Premium Notes does 
not forfeit a Life Policy.—-A ten year life policy was issued con- 
taining these conditions: That if the insured: failed to make 
any of the subsequent payments, such default should not work a 
forfeiture of the policy, but that the sum insured should be com- 
muted or reduced to a paid-up policy of such proportional part 
of the whole amount as the number of premiums bore to the 
number required, and also, if the interest on the premium notes 
was not paid annually in advance, this default should work a 
forfeiture of the paid-up policy. Three annual payments were 
made, and a paid-up policy for $3,000 was issuéd. Insured 
failed to pay the interest, amounting to $49.04, on these notes, 
and died a few months after. It was shown on trial that there 
was a cash dividend due the insured of $42.07, thus reducing the 
debt of the insured to $6.97. Defendant refused to pay the pol- 
icy of $3,000, alleging that it had lapsed by the non-payment of 
the interest due. Held, that the exact conditions of the policy 
in respect to forfeiture by the non-payment of premiums, have 
uniformly been enforced by the courts. Such forfeiture is not 
considered as being in the nature of a penalty, but that in agree- 
ments of this kind time is of the essence of the contract. The 
privilege of keeping the policy in force, or of abandoning it, lies 
with the insurer, and the failure to pay the notes when required 
by the company will work a forfeiture of the policy. Held, that 
the annual interest due on these premium notes or loans was not 
an annual premium, for the non-payment of which the paid-up 
policy could be forfeited, but that the company was bound to 
look to the insured for the payment of the interest as though he 
was a stranger to the contract of insurance. The ultimate pay- 

















1875.] Premium Netes—Military Power. 5 
ment of the policy was hypothecatéd or pledged to the payment 
of this interest, and became a collateral security for it. 

Grigsby vs. St. Louis Mutual Life Ins. Co. 

Rep’d Jour'l, p. 62. 


MILITARY POWER. 


§ 4. Fme—WMilitary and Usurped Power does not include the 
Lawful Acts of the Government in maintaining its Authority —The 
policy was issued on the store of the plaintiff in Glasgow, Mis- 
souri. At the time of the fire the city was occupied by the Fed- 
eral troops as a military post, but was surrounded and attacked 
by a superior force of the Confederate army. In order to pre- 
vent the military stores of the Federal army from falling into 
the hands of the enemy, who were gaining possession of the 
place, the Federal commander ordered the City Hall to be ‘set 
on fire ; and the flames from it, through two other intermediate 
buildings, were communicated to the store of the plaintiffs, 
which was consumed, including the goods insured by the defend- 
ant’s policy. The policy contained the agreement that “the 
company shall not be liable to make good any loss or damage by 
fire which may happen or take place by means of any invasion, 
insurrection, riot, or civil commotion, or any military or usurped 
power.” Held, that the fire was not the act of the rebels, nor 
was there any ground of inference that the property would have 
been burned by them if they had been allowed to capture it. 
The burning of the City Hall was a lawful discretionary act on 
the part of the United States, and not the physical result of any 
agency of the rebels, but was an act which they would have pre- 
vented if they could. 


Military Necessity—The military necessity was the motive for 
burning the City Hall, which was done in the exercise of milita- 
ry discretion. This was the efficient means of the fire, which 
intervened between the acts of the rebels and the fire itself, and 
without which the fire would not have happened. There was 
here the intervention of a new affirmative power or force, other 
than the acts of the rebels, and was the actual means by which 
the fire happened. 


Insurance Co. vs. Tweed, 7 Wallace, 52. 
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“ Military or Usurped Power.”—The word “ military” in the 
proviso had no reference to the lawful acts of the military power 
of the government while attempting to suppress an invasion or 
rebellion. The term “ military or usurped power” is limited to 
the interference with the public safety by organized force from 
abroad, or domestic rebellion culminating in actual or formal 
usurpation of governmental authority,-and hostile to the lawful 
government, and has no reference to the lawful acts of the gov- 
ernment in putting down rebellion or preserving the public 


peace. 

Ellis on Insurance, p. 41; Marshall on Insurance, p. 791; Drinkwater 
vs. London Assurance Corporation, 2 Wilson, 363 ; City Fire Ins. Co. vs. 
Corlies, 21 Wend., 367; Sprull vs. North Carolina Ins. Co., 1 Jones, N. 
Car. Law R., 126. 


Boon vs. Zitna Ins. Co. 


PROVISOS. 


$5. Fme—Force of Provisos and Exceptions.—Held, that 
all limitations of the contract of insurance by provisos und ex- 
ceptions, should be made in clear and unmistakable terms, so as 
not to mislead the insured, who has a right to expect a construc- 
tion favorable to himself where the terms will rationally permit 
it. Where the words of a proviso are capable of more than one 
construction, that one should be adopted which is most strongly 
against the party whose language is to be interpreted, and all 
exceptions should clearly withdraw the case from the general 
and positive agreement, in order to be binding. 


Boon vs. Zitna Ins. Co. 


REPAIRS. 


§ 6. Fre—Necessary and Reasonable Repairs, without No- 
tice to the Company, do not vitiate the Policy—The agreed state- 
ment of facts showed that the boiler and machinery were cracked 
and in a dangerous condition ; that the safety of the property 
required that both should be repaired or that new ones should 
be put in their place; that steam was used in the premises both 
for heating the same and for washing wool; that the quantity of 
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steam was not increased by replacing the old boiler with a new 
one; that the new structure erected to cover the new boiler and 
fireplace was reasonable, necessary, and proper; that the work 
did not interrupt the use of the mill while it was being done; 
that the fire was not caused by the changes or repairs, and that 
the risk was not increased thereby. Held, that the repairs were 
indispensably necessary to remedy the defects in the machinery, 
that such buildings and machinery are liable to wear out or get 
out of repair, and that it is for the interest of the insurer and 
insured that defects which endanger the safety of the property 
should be repaired, and thus remove the danger of loss. Held, 
that the alteration made by erecting a new structure to cover the 
new boiler and fireplace was not a greater change in the premises 
than the law of insurance would allow, as it was reasonable, ne- 
cessary and proper. 

Stokes, appl’t, vs. Cox, 1 Hurls. & Nor., 540 ; Baxendale et al. vs. Har- 
vey, 4 Hurls. & Nor., 444. 
Held, that it is necessary to give notice to the company of re- 
pairs and alterations of the premises only in the event of an in- 
crease of risk, and where there is no increase of risk it is not 
necessary. 


Stokes, appl’t, vs. Cox, 1 Hurls. & Nor., 540. 


Held, that the insured was not prohibited from remedying de- 
fects in the premises or machinery insured, which arose subse- 
quently to the granting of the policy, without his fault, or which 
were wholly unknown to him at the time, provided such defects 
were of a character to endanger the safety of the property in- 
sured, or to render the same untenantable and unsafe, and unfit 
to be occupied for the purposes and uses described in the policy, 
unless it appeared that the repairs were unseasonable and in- 
creased the risk, or that the fire was owing to the repairs. 


James vs. Lycoming Ins. Co. 


WARRANTY. 


§ 7. Fme—Promissory and affirmative Warranties—Con- 
struction of.—Held, that a literal compliance with conditions sub- 
sequent, or promissory warranties, is not always possible. They 





8 Digest of Decisions. [Jan 


must not be inconsistent with the due and customary use and 
enjoyment of the property, and must receive a reasonable con- 
struction, unless they are expressed in such clear and unambi- 
guous terms as to amount to conditions precedent. Affirmative 
warranties are usually positive representations in the policy of 
the existence of some state of things at the time, or previous to 
the time of making the policy, and unless they are true, whether 
material to the risk or not, the policy is vitiated. The insured 
is held only to a substantial compliance with a condition prece- 
dent, as this cannot be extended by construction to include what 
is not necessarily implied in its terms. 

Newcastle vs. McMorran, 3 Dow. Parl. Cas,, 262 ; Biscard vs. Shepherd, 
12: Moore, P. C., 475; Marsh on Ins., 346; 1 Arnold on Ins., (2nd ed.,) 
580 ; Houghton vs. Fire Ins. Co., 8 Met., 125 ; Fire Ins. Co. vs. Eddy, 49 
Ti, 106; 1 Pars. on M. Ins., 423; Daniels vs. Hudson R. Ins. Co., 12 
Cush., 416; Paul vs. People’s Ins. Co., 6 Gray, 185 ; Columbian Ins. Co. 
va, Lawrence, 2 Pet., 23; Angell on L. & F. Ins., sec. 153 ; Gillott vs. Ins. 
Co., 8 R. I., 292; Turley vs. North Am. Ins. Co., 25 Wend., 374; Flan- 
ders: on. Fire Ins., 205; Mayall vs. Mitford, 6 Ad. & Ell, 670; Shaw vs. 
Robberds, 6 ib., 75 ; Whitehead vs. Price, 2C. M. & R., 447; Bunyan. on 
F. Ins,, 65 ; 1 Phillips on Ins,, (4th ed.,) sec. 872. 


James vs. Lycoming Ins. Co. 
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CIRCUIT COURT OF THE UNITED STATES. 


DISTRICT OF MASSACHUSETTS. 


HENRY L. JAMES 
v8, 
LYCOMING INSURANCE COMPANY.* 


The conditions of an insurance policy should receive a reasonable interpretation 
not inconsistent with the due and customary use and enjoyment of the prop- 
erty insured. 

Repairs which become indispensably. necessary to the safety of a building and 
machinery, and to remedy the defects of wear and tear which must necessarily 
occur, do not vitiate the risk. It is for the interest of the insurer as well as of 
the insured that all repairs which common prudence would dictate should be 
made. 

The condition called a ‘* builder’s risk” must receive a reasonable construction, 
not repugnant to the nature and purpose of the contract or inconsistent with 
due and customary use and enjoyment of the property. 

It is only when repairs and alterations are made which increase the risk, that the 
insured is required to give notice to the company of the alterations made. 

Where defects in the machinery arise subsequently to the issue of the policy, with- 
out the fault of the owner, or which were unknown to him at the time, and 
where the defects are such as to endanger the safety of the property insured, 
a reasonable amount of repairs, which do not increase the risk, can be made 
without vitiating the policy. 


* Decision rendered October 6th, 1874, 


; 
| 
i 
} 
1 
' 
| 
' 


a lenis 





10 Report of Decisions. [Jan., 


The words of the warranty, whether affirmative or preliminary, must receive a rea- 
sonable construction ; and the intention of the parties, as far as it can be ascer- 
tained, is to govern. A warranty isa condition precedent, and if untrue when 
the stipulation is reasonably construed avoids the policy, but even then the in- 
sured is held only to a substantial compliance, and its construction will in- 
clude only what is necessarily implied in its terms. 


Currrorp, J. 


Insurance is a contract between the insurer and the insured, in 
which the former agrees to indemnify the latter to the stipulated ex- 
tent in case the property insured is destroyed or injured by the de- 
scribed perils. Conditions are frequently embodied in the contract, 
that in certain events the policy shall be null or become void, but all 
such conditions must receive a reasonable construction not inconsist- 
ent with the due and customary use and enjoyment of the property 
by the insured. Matters of law only are in controversy between the 
parties, as the case is submitted to the court upon an agreed state- 
ment of facts to which the policy is annexed. 

Thirty-five hundred dollars were insured by the plaintiff for one 
year, commencing March 14th, 1871, as follows, to wit: fifteen hundred 
dollars on his stone, frame, and slate roof woolen mill building and 
L attached ; one thousand dollars on movable machinery, tools and 
furniture therein ; and one thousand dollars on stock, raw, unwrought, 
and in process, including mill supplies. On the 10th of January, fol- 
lowing, the property was totally destroyed by fire. By the agreed 
statement it appears that the L, at the date of the policy, contained 
an upright steam boiler, about eight feet high, with a bonnet four feet 
high, reaching through the floor into the room above, and that it was 
used exclusively for heating the premises and for washing wool ; and 
that the mill was situated on a small stream, which at times did not 
furnish a sufficient supply of water ; that it was found in July, follow- 
ing, that the boiler and chimney were cracked, and in a dangerous con- 
dition, so that it was necessary to repair or change them. Payment 
being refused, the plaintiff brought an action of assumpsit to recover 
the amount. Proof of loss is waived, and, of course, the judgment 
should be for the plaintiff, unless the insurance company shows & 
good defense, and for that purpose they rely upon the following facts: 
That the old boiler was removed and a new horizontal steam boiler, 
about sixteen and one half feet long and three and one half feet in di- 
ameter, was placed in the L, the end projecting about two and one 
half feet outside the building ; that a brick chimney, separated en- 
tirely from the building, and with a brick fireplace, was built at the 
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end of the building outside, and that the boiler itself was set in brick; 
that the boiler was used not only for heating the premises and washing 
wool, but that there was attached to it and run by it a steam engine 
of fifteen horse power, which was used to supply any deficiency in 
water power in running the mill; that in order to place the engine 
- and boiler in the mill the wooden side of the lower story of the L was 
taken out about ten feet in length and ten feet in height; that a 
structure from ten to twelve feet wide and fifteen to twenty feet long 
was subsequently erected to cover the projecting end of the boiler and 
firepiace and lower part of the chimney and the man who feeds the 
boiler ; that the structure was built of wood and had a shingled roof ; 
that the roof commenced about eight feet high and extended up to the 
second story windows ; that it did not extend above the second story 
windows, and that the structure was not used except in connection 
with the boiler. Carpenters and other mechanics were employed in 
taking out the old boiler and in placing and setting the new boiler 
and engine, and in erecting the chimney outside and in putting up 
the structure. Carpenters and other mechanics having been employed 
in making these changes, it is insisted by the defendants that the 
policy became void ; but the plaintiff denies that proposition, and re- 
fers to other portions of the agreed facts as sufficient to warrant all 
that was done in effecting those changes : 

1. That the boiler and chimney were cracked and in a dangerous 
condition, and that it was necessary that both should be repaired or 
changed. 2. That the agreed statement shows that no more steam 
was made after the boiler was put in than before, and that the mill 
was never driven by steam power alone, and that steam power was 
only used a part of the time as auxiliary to the water power. 3. That 
mechanics only worked there in connection with making the described 
changes ; that there were no mechanics, except bricklayers, inside the 
mill save that the superintendent of the mill took up and put down 
the floor, so far as necessary, and that the carpenter assisted him 
perhaps for an hour or two. 4. That the structure erected to cover 
the projecting end of the boiler, the fireplace and the man who feeds 
the boiler, was reasonable, necessary and proper for that purpose. 5. 
That the work had all been done some months before the fire oc- 
curred ; that the fire was in no respect attributable to these changes 
or to the work that was done, nor did the work during its progress 
interrupt the use of the mill. 6. That the structure erected was in the 
angle formed by the main building and the L, and that two of its sides 
were the sides of the main building and L, as exhibited on the plan in 
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the case. 7. That the parties agree that the carpenters and other 
mechanics had ceased to work in the building before the time of the 
fire, and that there was no increase of the risk. 

Viewed in the light of the facts disclosed in these several proposi- 
tions, it is contended by the plaintiff that he is entitled to recover the 
whole amount of the loss. Two principal questions arise in the case, 
as follows: 1. Whether the facts as agreed show that by the work 
done on the premises in taking out the old boiler and putting ina 
new one, and in building the brick chimney and fireplace, and erect- 
ing the described structure for the purpose mentioned, and in using 
the steam engine as auxiliary to the deficient water power, the policy 
was rendered null and void, irrespective of the condition denominated 
the builder’s risk. 2. Whether the condition embodied in the policy 
called the builder’s risk renders the policy null and void in view of 
the work done on the premises by the insured, and the means adopted 
by them to accomplish the same, as set forth in the annexed state- 
ment, unless permission is indorsed in writing on the policy for the 
purpose. The condition denominated “ builder’s risk” is that the 
working of carpenters, roofers, tinsmiths, gas-fitters, plumbers or 
other mechanics, in building, altering or repairing the premises named 
in the policy, will vitiate the same, except in dwelling-houses, where 
five days are allowed, without notice, in any one year for incidental 
repairs. 

Properly arranged, the several propositions mentioned show the 
following agreed facts, which are very material to be considered in 
deciding both of the questions presented for determination : that 
the boiler and chimney were cracked, and in a dangerous condition ; 
that the safety of the property insured required that both should 
be repaired, or that new ones should be put in their place; 
that steam was used in the premises both for heating the same 
and for washing wool ; that the quantity of steam was not increased 
by replacing the old cracked boiler with a new one of sound 
construction ; that the new structure erected to cover the new boiler, 
the fireplace, and the man who feeds the boiler, was reasonable, ne- 
cessary and proper for that purpose ; that all the work had been com- 
pleted several months before the fire occurred ; that the work did not 
interrupt the use of the mill While it was being done, and that the fire 
was in no respect attributable to the change made in the premises, 
nor to the work that was done ; and that the risk was not increased 
either by the change made or by the work done. Several other ques- 
tions were discussed at the bar, but the opinion of the court will be 
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limited to the two questions presented in the agreed statement of facts, 
without stopping to inquire what the decision of the court would be 
if the facts were different. 

1. Repairs in this case became indispensably necessary to remedy 
defects in the premises and the machinery, which endangered the 
safety of the whole property insured ; and the agreed facts show that 
the repairs made did not increase the risk, and they negative every 
possible ground of inference that the fire was, in any respect, attri- 
butable to the changes made in the premises or to the work that was 
done in executing the repairs ; such an inference cannot be made, as 
the agreed statement expressly negatives any such theory, and shows 
that the work was completed several months before the fire occurred. 
Insurers know, as well as the insured, that such a building and its 
operative machinery are liable to wear out or to get out of repair, and 
that it is for the interest of the insurer as well as of the insured, that 
defects which endanger the safety of the property insured, when dis- 
covered, should be repaired so as to remove the danger of loss. 

Old fixtures and old machinery under such circumstances may be 
fully repaired ; or if an old chimney or an old boiler has become so 
defective that good judgment and common prudence would dictate 
that one or both should be replaced with new, it is entirely competent 
for the insured to remedy the defects and remove the danger to the 
safety of the premises in that way ; nor can it make any difference 
that the new boiler is a horizontal one instead of an upright one, nor 
that it is a few feet longer than the one in prior use, unless it appears 
that the change increases the risk or is more likely to occasion loss by 
the described perils. Attempt is made in argument to maintain that 
the structure erected to cover the projecting end of the new boiler 
and the fireplace and the man who feeds the boiler is a greater change 
in the premises than the law of insurance will allow ; but the agreed 
statement affords a.complete and decisive answer to that suggestion, 
as it shows that the changes made did not increase the risk, and that 
the structure erected was reasonable, necessary and proper for the 
purpose. Unequivocal support to that view is found in the recent 
decisions of the courts in the parent country, which show conclusively 
that the first defense set up by the underwriters cannot prevail. 
Stokes, Appt. vs. Cox, 1 Hurls. & Nor., 540. 

Commenced as the suit in that case was, in the Court of Exchequer, 
it is necessary to refer to the original case in order to understand the 
full force of the decision in the appellate court, Same case, 1H. & 
N., 320. Insurance was effected in that case on a range of buildings 
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of three stories, all communicating, comprising offices, warehouses, 
curriers’ shops and drying-rooms, having a stock of oil and tallow de- 
posited therein, a part of the lower story being used as a stable, coach- 
house and boiler, and the policy contained the words, “no steam 
engine employed on the premises, the steam from the boiler being 
used for heating water and warming the shops ; that the process of 
melting tallow by steam in the boiler-house, and the use of two pipe 
stoves in the building are hereby allowed, but it is warranted that no 
oil be boiled nor any process of japanning leather be carried on there- 
in nor in any building adjoining thereto.” 

Four kinds of insurances were described in the policy, to wit: 
common, hazardous, doubly hazardous, and special risks, and the 
policy stated that when insurances deemed special risks are pro- 
posed, the most particular specifications of the property and all the 
circumstances attending the same will be required, and that special 
risks must be particularized on the policy to render the same valid 
or in force. Certain conditions were indorsed on the policy, one of 
which provided that if after the insurance shall have been effected 
the risk shall be increased by any alteration of the materials com- 
posing the building, or by the erection of any stove, “coalkel,” 
kiln, furnace, or the like, the introduction of any hazardous com- 
munication, or by any other alteration of circumstances and the 
particulars of the same shall not be indorsed on the policy, and a 
proportionate higher premium paid, if required, such insurance 
shall be of no force. After the policy was effected, which was for 
a special risk, the plaintiff, without notice to the defendants, erected 
in the stable the machinery of a steam engine,which was supplied by 
steam from the boiler mentioned in the policy, but the jury found 
that the risk was in no way increased. Subsequently the premises 
were destroyed by an accidental fire. Cresswell, J., presided at the 
trial, and he directed a verdict for the plaintiff, reserving leave to 
the defendants to move to enter a nonsuit. Accordingly the de- 
fendants obtained a rule nisi, and the parties were heard before the 


‘chief baron and two of his associates, when the rule was made ab- 


solute, one of the associate justices dissenting. Whereupon the 
original plaintiffs removed the cause by appeal into the Exchequer 
Chamber, and the parties were there fully heard, and the appellate 
court unanimously reversed the judgment rendered by the Court. of 
Exchequer, and directed that a verdict be entered for the plaintiffs. 


‘Cockburn, Ch. J., gave the opinion of the appellate court that the 


insured in such a case was not bound to give notice to the insurance 
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company of the alteration of circumstances, unless it appeared that 
the change made increased the risk, which was negatived by the 
finding of the jury. Exactly the same rule was applied by the 
Court of Exchequer in a subsequent case, where they refer to the 
final decision in the former case with approbation ; and that rule, it 
is believed, is universally adopted and applied by the courts of that 
country. Baxendale et al. vs. Harvey, 4 Hurls. & Nor. 444. 

2. Suppose the rule is so when the facts are tested by the general 
law of insurance, still it is contended by the defendants that the evi- 
dence as to the work done in taking out the old boiler and putting in 
the new one, and in building the brick chimney and the fireplace, 
and in erecting the described structure to cover the projecting end 
of the boiler and the fireplace, and to afford shelter to the attendant, 
and in using the steam as an auxiliary motive power, render the pol- 
icy null and void as in violation of the condition denominated 
“ builders’ risk.” Such a condition however must receive a reasona- 
able construction in view of the agreed facts of the case, and that 
construction must be one not repugnant to the nuture and pur- 
pose of the contract, nor one inconsistent with the due and custom- 
ary use and enjoyment of the property. Parties, it is true, may make 
their own contracts, but courts of justice, in all cases except where 
the language employed is so explicit and unambiguous that it must 
be understood that the words speak their own interpretation, may 
give the language a reasonable construction to effect the intention of 
the parties as collected from the whole instrument, the subject mat- 
ter and the surrounding circumstances. Undoubtedly the province 
of construction is limited to the language employed, as applied to 
the subject matter and the surrounding circumstances, contempo- 
raneous with the instrument ; but courts of justice are not denied 
the same light and information the parties enjoyed when the contract 
was executed, and for that purpose they may acquaint themselves 
with the persons and circumstances that are the subjects of the stipu- 
lations in the written instrument, and are entitled to place them- 
selves in the same situation as the parties who made the contract, so 
as to view the circumstances as they viewed them, and so to judge 
of the meaning of the words and of the correct application of the 
language to the things described. Shore vs. Wilson, 9 Cl. & Fin., 
569 ; Clayton vs. Grayson, 4 Nev. & Man., 606 ; Addison on Con., 
846. 

Most of the agreed facts are as material in considering the pres- 
ent question as in considering the question just decided, of which 
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the following are the most important: 1, That the risk was not 
increased either by the changes made in the premises or by the work 
done. 2. That the fire was in no respect attributable to the changes 
cr to the work or the subsequent use of the property. 3. That the 
work was completed several months before the fire occurred. 4. 
That the repairs became indispensably necessary to render it safe to 
use the chimney and boiler, without which the mill could not be 
operated. 6. That the new boiler did not generate any more steam 
than the old one before it got out of repair, 6. That the structure 
erected to cover the projecting end of the new boiler and the fire- 
place, and to afford shelter to the necessary attendant was reasonable, 
necessary and proper for the purpose. 

Facts agreed make a part of the case, and are as material in con- 
sidering the second question presented for decision as the first ; and 
in that view it necessarily follows that the authorities invoked to 
support the conclusion that the policy under the general rules of 
insurance is tiot rendered null and void by the changes made and 
work done by the insured subsequent to its date, are equally appli- 
cable in considering the second question presented for decision. 
Stokes, Appt., vs. Cox, 1 H. & N., 510. 

Mills and manufactories having mill, steam or engine work were 
denominated in that case special risks in the policy, and the rep- 
resentation therein was that no steam engine power was employed on 
the premises. Part of the lower story of one of the buildings was 
used as a stable, coach-house and boiler-house, and the boiler was 
used for heating water and warming the shops. Without notice to 
the defendants, the insured, subsequent to the date of the policy, 
erected in the stable the machinery of a steam engine which was 
supplied with steam by the boiler mentioned in the policy. Where 
the risk is increased by any alteration of the circumstances, the con- 
dition was that the policy shall be of no force unless the particulars 
of the same shall be indorsed on the policy, and, if required, a 
proportionate higher premium be paid. Afterward the premises 
were destroyed. by an accidental fire, not attributable to the erection 
or the use of the steam engine. Held in the Exchequer Chamber, 
reversing the Court of Exchequer, that the policy was not avoided by 
the introduction of the steam engine and the use of the steam gener: 
ated in the boiler to work it. 

All that the insured, say the court, is called upon to do in such 
@ case ie in the cvent of an increase of the risk, and in that event 
only to give notice to the insurance company of the alteration of 
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circumstances. Here it is found as a fact that there was no increase 
of risk, therefore there was no necessity to give notice. Two thirds 
of a year and more elapsed, in the case before the court, from the 
commencement of the risk before the fire occurred, which shows 
beyond all doubt that the policy attached, as it is not pretended that 
the case shows any breach of a condition precedent. Conditions 
subsequent, and even mere promissory conditions, may be of a 
character that the breach of one or more of them will render the 
policy null and void ; but courts of justice are not inclined to give 
such a condition that effect unless it clearly appears that such was 
the intention of the parties as manifested by the language employed 
in the contract. Whether regarded as a condition subsequent or 4 
mere promissory warranty, the condition in question, it is clear, is not 
one where a literal compliance with its terms is required. Such a con- 
struction would be absurd, as it would render the policy void if the in- 
sured employed a mechanic to take out a broken slate and put in a 
new one, or to replace a broken pane of glass, or to stop a leak in a 
chandelier or other gas fixture, or in a cistern, or to mend a defective 
chimney, stove-pipe or furnace. Sudden defects of the kind often 
occur which endanger the premises, and the comfort, health and 
safety of the occupants ; but if such is the true construction of the 
condition, the insured is prohibited from mending the slightest de- 
fect, or removing the danger by the assistance of mechanics, unless he 
can apply to the insurance company and get their permission to do 
so indorsed on the policy, no matter how urgent the necessity for 
repairs may be, nor how great the distance-may be from the situs of 
the property insured to the place where the insurance company 
transact their business. Extreme conditions of the kind, even if 
they are not void as repugnant to the nature and purpose of the 
contract, and as inconsistent with the due and customary use and 
enjoyment of the property, must receive a reasonable construction 
unless they are expressed in such explicit and unambiguous terms 
as to amount to conditions precedent or to absolute and unqualified 
warranties. Warranties may be affirmative or promissory. Affirma- 
tive warranties may be express or implied, but they usually consist 
of positive representations in the policy of the existence of some 
fact or state of things at the time, or previous to the time of the 
making of the policy, and they are in general conditions precedent, 
which if untrue, whether material to the risk or not, the policy 
does not attach, as it is not the contract of the insurer. Newcastle 
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ve, McMorran, 3 Dow, Parl. Cas., 262; Biccard vs. Shepherd, 12 
Moore, P. C., 475. 

Promissory warranties may also be express or implied ; but they 
usually, not always, have respect to the happening of some future 
event, or the performance of some future act, in which case they 
are usually held to be conditions subsequent, and subject to a rea- 
sonable construction to effect the intention of the parties as evi- 
denced by the language employed, the subject matter and the sur- 
rounding circumstances. Marsh on Ins., 346; 1 Arn. on Ins., 2d 
ed., 580. 

Stipulations of the kind must receive a reasonable construction ; 
and the rule is that the intention of the parties, if it can be ascer- 
tained, is. to govern ; “and the intention,” says Shaw, Ch. J., “is 
to be learned from the language used, construed in connection with 
every part and clause in the contract, the subject matter respecting 
which the words are used, and the obvious purpose of each stipula- 
tion.” Houghton vs, Fire Ins. Co., 8 Met., 125 ; Fire Ins. Co. vs. Ed- 
dy, 49 Ill., 106; 1 Pars. on M. Ins., 423; Daniels vs. Hudson R. 
Ins. Co., 12 Cush., 416; Paul vs. People’s Ins. Co.,6 Gray, 185 ; 
Columbian Ins. Co. ys. Lawrence, 2 Pet., 23; Angel on L. and F. 
Ins., sect. 153 ; Gilliat vs. Ins. Co., 8 R. IL, 292. 

Beyond all doubt a warranty of an existing fact is a condition 
precedent ; and if it be not true when the stipulation is reasonably 
construed, it avoids the policy, whether it is material to the risk or 
immaterial, as the condition is a part of the contract which cannot 
be enforced unless it appears that the condition is fulfilled, but the 
insured even in such a case is only held to a substantial compliance, 
it being well settled law that the condition cannot be extended by 
construction so as to include what is not necessarily implied in its 
terms. Turley vs. North Am. Ins. Co., 25 Wend., 374; Fland. on 
Fire Ins., 205. 

Even words of warranty, unless they are so explicit and unambigu- 
ous as to speak their own meaning, are subject to construction and 
will receive a strict or liberal construction to meet the justice of the 
case, as where there was a warranty that a certain cotton mill should 
be worked by day only, it was held that the warranty was not in- 
fringed because it appeared that the engine and unconnected shafting 
were kept running all night as the mill and machinery were not sub- 
stantially worked. Mayall vs. Mitford, 6 Ad. & EIl.,.670; Shaw vs. 
Robberds, 6 ib., 75 ; Whitehead vs. Price, 2 C. M. & R., 447 ; Bunyon 
on F. Ins., 65 ; 1 Phil. on Ins., 4th ed., sec. 872. 
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- Decided cases may be found in which courts have denied that there 
is any difference between an affirmative warranty and a promissory 
condition or stipulation ; that the latter as well as the former must 
always be regarded as conditions precedent, on the literal truth or 
fulfillment of which the validity of the entire contract must depend, 
but it is evident that the rule, if it be one, which is not admitted, must 
be subject to many exceptions, as otherwise the greatest injustice 
would be done to the insured by the modern practice of crowding 
policies of insurance with stipulations imposing almost innumerable 
conditions, covenants and agreements providing for a forfeiture of the 
indemnity, which were wholly unknown to such instruments until 
within a recent period, and which, it is to be feared, attract very little 
attention from the owner of the property insured until they are set 
up by the insurer subsequent to the loss, to show that the losing party 
is not entitled to the indemnity for which the premium was paid. 
Borradaile vs. Hunter, 5 M. & G., 639; Alston vs. Ins. Co., 4 Hil, 
329. 

Manifest injustice would be done in this case by holding that the 
condition in question is a condition precedent, as it would prohibit 
any repairs whatever which involved the necessity of employing a 
mechanic to work in the mill building. Justice to the defendants, 
however, makes it proper for the court to say that they do not con- 
tend for any such rule. They admit that small repairs may be made, 
but insist that the repairs made were greater than the law of insur- 
ance allows, where the policy contains such a condition as that ex- 
hibited in this case, which, of itself, is an admission that the particu- 
lar condition must receive a reasonable construction not repugnant 
to the nature and purpose of the contract, nor inconsistent with the 
due and customary use and enjoyment of the property by the in- 
sured. Insurable property is intended for use, and it is not the 
intent of a policy of insurance to impair the right of use nor to 
deprive the owner of the customary enjoyment of the property; and 
nothing of the kind should be inferred nor admitted, unless it be in 
obedience to a condition precedent, expressed in explicit and unam- 
biguous terms to that effect. Mills and dwelling-houses almost con- 
stantly need repairs ; and if they cannot be made, the property is 
liable to become untenantable, and unsafe and unfit for use; and in 
many cases the property would be exposed to the danger of de- 
struction by fire or flood. Owners of property must have the right 
to repair defects which render the property untenantable, or which 
expose it to the danger of destruction from fire or flood, else the 
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inevitable effect of a policy of insurance would be, where defects of 
the kind happen or become known, to render the property compara- 
tively valueless, and of course to deprive the owner of the due and 
customary use and enjoyment of the proporty. 

Small repairs, such as taking out a broken slate and putting in a new 
one, or replacing a broken pane of glass, or stopping a leak in a 
chandelier or other gas-fixture, or mending a leaky cistern, or re- 
pairing a defective chimney, stove pipe or furnace, it is properly 
conceded may be made, but the effect of that concession is to admit 
that the condition in question is subject to a reasonable construction 
not repugnant to the nature and purpose of the contract, nor incon- 
sistent with the due and customary use and enjoyment of the prop- 
erty. Necessary repairs of the house, whether small or great, could 
not be made by the working of mechanics in the premises without 
avoiding the policy, if it be held that the condition under considera- 
tion applies in such cases, as the language of the condition, if taken 
literally, would forbid everything of the kind; but we are of the 
opinion that the condition, if construed to exclude all right of 

-making such repairs, would be void as repugnant to the nature and 
purpose of the contract as expressed both in the written and printed 
words of the policy. Stipulations of the kind, however, in a policy 
of insurance, may be held valid, if, by a reasonable construction, 
the objection to the literal operation of the instrument may be 
avoided, even though if taken literally they would be invalid. Au- 
thorities to support that proposition do not appear to be necessary, 
as the rule is well established that courts of justice, in the construc- 
tion of all written instruments, will seek to uphold the instrument if 
it can be done by a reasonable construction. Harper vs. Ins. Co., 17 
N. ¥., 198. 

Apply that rule to the present case, and it follows, in the opinion of 
the court, that the condition in question does not prohibit the insured 
from remedying defects in the premises or machinery insured, which 
arose subsequently to the granting of the policy without his fault, 
or which were wholly unknown to him at that time, provided such 
defects were of a character to endanger the safety of the property 
insured or to render the same untenantable and unsafe and unfit to be 
occupied for the purposes and uses described in the policy, unless 
it appears that the repairs made were unreasonable and increased 
the risk, or that the fire was in some respect attributable to the 
repairs or to the work done in making the repairs. Viewed in the 
light of that proposition it is clear that the second defense must 
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also be overruled, as the agreed statement directly shows that the 
boiler and chimney were found to be cracked and in a dangerous 
condition, so that it was necessary to repair or change them ; and 
that there was no increase of the risk, and that the fire was in no 
way attributable to the changes made or to the work that was done. 
Sufficient has already been remarked to show that there was nothing 
unreasonable done in putting in a horizontal boiler in place of the 
upright one which was taken out, as the latter reached through the 
floor into the room above, evidently showing that it was more dan- 
gerous to the premises than the new one put in its place. Nor is it 
necessary to add anything to show that no objection can be taken to 
the structure erected to cover the projecting end of the boiler and 
the fireplace, and to afford shelter to the attendant, as the parties 
have agreed that it was reasonable, necessary and proper for the 
purpose. When conditions in a contract impose burdens or disabil- 
ities on one of the parties they are to be construed strictly against 
the party for whose benefit they are introduced. Catlin vs. Insurance 
Co., 1 Sum., 440 ; Hoffman vs. Ins. Co., 32 N. Y., 414. 

Where property is insured in contemplation} of its use for a 
known and specified purpose, the contract imports ex vi lermini a 
license to keep the articles and employ the agencies incidental and 
essential to the beneficial enjoyment of the property for the use pro- 
posed ; and many courts of high authority hold that a license of this 
nature so implied from the language employed in the written portion 
of the policy will not be overruled by a printed prohibition contained 
in some other portion of the same instrument. Harper vs. Ins. Co., 
17 N. Y., 197; Bryant vs. Ins. Co., 17 ib., 201. 

Decisions to that effect are quite numerous, and most of them are 
based upon the theory that an insurance upon a stock in trade used 
in a particular business, covers all such articles as are necessarily 
and ordinarily used in such business. 1 Phil. on Ins., 4th ed., see, 
489. Delonguemare vs. Ins. Co., 2 Hall, 621. 

Courts of justice agree that the intent of the parties is the primary 
rule of construction in ascertaining the meaning of a policy of insur- 
ance as well as interpreting other contracts, and that it is to be gath- 
ered if possible both from the written and printed portions of the 
policy, giving effect to both as far as may be, but they differ widely 
where certain conditions are found in the printed part of the policy 
which are repugnant to the written words contained in the same in- 
strument. None of them, however, support the proposition that a 
condition in the printed part of the policy, which is repugnant to 
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the nature and purpose of the contract and inconsistent with the due 
and customary use and enjoyment of the property insured is a war- 
rauty of a condition precedent, which will avoid the policy unless 
the condition is framed in such explicit and unambiguous terms as 
clearly to show that such was the intention of the parties. Instead 
of that they all support the opposite theory that such a condition 
will not avoid the policy, unless its terms are such that the condition 
even when compared with every other part of the policy is not sus- 
ceptible of any other reasonable construction. Many courts hold that 
when there is a repugnancy in that behalf between the written and 
the printed portions of the policy, that the former shall prevail over 
the latter. Harper vs. Ins. Co., 17 N. Y., 198. 

Express decision to that effect was made in the case of Harper vs. 
Ins. Co., 22 N. Y., 198, in which the opinion was given by the chief 
justice of the highest court in that State, where he said the plain 
meaning of the written part should prevail, and printed clauses, if 
repugnant, must yield, or they must be construed so as to avoid a 
conflict of intention. Exactly the same rule has been laid down by 
the same court in two other cases, in the first of which it is stated 
that when a policy of insurance is upon a‘building and a stock of 
goods such as is usually kept in country stores, it covers all articles 
of merchandise coming within such description, even though it 
include articles generally prohibited except at.special rates. Pindar 
vs. Ins. Co., 36 N. Y¥., 649 ; Steinbach vs. Ins. Co., 54 N. Y., 95. 

Insurance was granted to the plaintiff-in the second case, “on his 
stock of fancy goods, toys and other articles in his line of business,” 
and “as a German jobber and importer,” with the privilege “to keep 
fire-crackers on sale.” It was stipulated in the policy that if the 
premises should be used for keeping goods denominated specially 
hazardous, except as provided in the policy, the policy so long as 
the store was so used should be of no effect. Fire-works were in 
the class referred to, and it was stated in the policy that insurance 
thereon added fifty cents per one hundred dollars. Plaintiff kept 
fire-works, and by their accidental ignition the loss happened. 
Held that if as matter of fact the keeping of fire-works was in the 
line of the plaintiff's business they were embraced in the description 
of the property and were covered by the policy. Different views 
are certainly expressed by the Supreme Court in the case of Steinbach 
vs. Ins. Co., 13 Wall., 185, but it is unnecessary in this case to remark 
upon that difference as it is obvious that the latter contains nothing 
inconsistent with the conclusion herein stated that the stipulation in 
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question is neither an affirmative warranty nor a condition precedent; 
and if neither, then the authorities are all one way that it is open 
to a reasonable construction. Decided support to the view that the 
stipulation is open to a reasonable construction is also derived from 
the following cases, to which many more might be added. Insurance 
was granted to the plaintiff upon his wagon-maker’s shop. By the 
conditions of the policy the company were not to be liable for 
damages resulting from explosions caused by gunpowder, gas or 
other explosive substances, or for damages occasioned by the use of 
camphene, spirit gas or burning fluid, unless otherwise expressly 
provided. In the building insured was a shop containing paints 
and a half barrel of benzine, which caught fire and caused the burn- 
ing of the property. Held that though the paints and benzine, dis- 
connected and by themselves, would belong to the class of articles 
excluded by the terms of the policy, yet as it was proved that they 
were materials used and customary in the manufacture of wagons, 
and were generally kept in the same shop where wagons were made, 
they were covered by the terms of the policy. Archer vs. Ins. Co., 
43 Missouri, 439. 

Where an insurance was effected on “ groceries,” and there was 
evidence that the insurer was informed that alcohol and spirituous 
liquors constituted a part the stock, it was held that the question 
whether those articles were included in the term groceries, was a 
question of fact for the jury ; and that where a stock of goods was 
insured under the general description of groceries, which stock in- 
cluded some of these hazardous articles, the policy was not avoided 
because the right to keep such articles was not indorsed in writing 
on the policy as required by one of the conditions. Niagara F. Ins. 
Co. vs. De Graff, 12 Mich., 134. . 

Spirituous liquors were also classed as hazardous articles in the 
following case in which the insurance was effected on a dwelling- 
house, and the condition of the policy was that the building should 
not be used for the purpose of storing therein any of the articles 
denominated hazardous in the policy, and the defendants proved 
that a tenant used it as a boarding-house, and that she had a regular 
bar where liquors were kept in open view and were sold by retail, 
and they insisted that the breach of the condition avoided the 
policy ; but the court held that the keeping of liquors in the build- 
ing insured for the purposes of consumption or for sale by retail to 
boarders and others, is not a storing within the meaning of the policy. 
Rafferty vs. Ins. Co., 17 N. Y., 482. 
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Substantially the same rule was applied in the following case, 
which was an insurance on a stock of goods and merchandise con- 
tained in plaintiff's store, one of the conditions being that the keeping 
of gunpowder for sale or on storage upon or in the premises insured 
shall render the policy void. Leggett vs. Ins. Co., 10 Rich., S. C., 
207. 

Powder was always kept in the store for sale by retail both before 
and after the date of the policy, and the court held that the keeping 
and sale in that way of small quantities of powder did not vitiate 
the policy, as it was part of the stock of goods insured. 

Cotton in bales in the following case was classed as a hazardous 
article, and one of the conditions of the policy was that if the 
building should be used for keeping or storing goods denominated 
hazardous, then and from thenceforth, so long as the same shall be 
so used, the policy shall cease and be of no effect. Moore vs. Ins. 
Co., 29 Me., 100. Bales of cotton were subsequently kept in the 
store for sale ; but the court held that such a condition did not avoid 
the policy, it being intended merely to protect the insurer against 
the store being used as a depository of such goods as a sole or prin- 
cipal business. Phoenix Ins. Co. vs. Taylor 5 Minn., 492. - 

Direct support to the conclusion that the condition in question 
does not avoid the policy in this case is found in the following case, 
in which the defense set up by the insurance company was based 
upon the exact same condition. Ins. Co. vs. Chicago Ice Co., 36 Md., 
121 ; (2 Ins. Law Journal, 609.) Insurance in that case was effected 
upon a large building used for storing ice, the policy containing the 
exact same condition as that under consideration. Instead of con- 
forming to the terms of the condition, the president of the ice company 
testified that he always kept a crew of men and a carpenter or two 
about the building the year round, and that they were constuntly 
making repairs, and in that way kept the building in a thorough con- 
dition. Based on that testimony, the defense was that the policy was 
avoided, but the court decided otherwise, holding that by a fair and 
reasonable interpretation of the stipulation it cannot be understood 
as referring to the casual patching up of the building ; that it can 
only be understood as prohibiting such hazardous use as is generally 
denominated builder’s risk, which arises from placing the building in 
the possession or under the control of workmen, for rebuilding, alter- 
ation or repairs, and in support of that theory the court said that 
such a construction as that assumed, if applied, would defeat the in- 
tent of the parties, and would be repugnant to the written clause of 
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the policy insuring the building, upon which, looking at its size, 
structure and use, they must have reasonably contemplated the ne- 
cessity for such repairs as the witness described as indispensable to 
the proper conduct of the business. Such a building, so constructed, 
say the court, would necessarily be constantly liable to be injured 
and damaged by the use for which it was intended, rendering it 
indispensable for the prosecution of the business that breakages 
should be repaired as they should occur, all of which was known to 
the insurers ; and it must be presumed that the necessity for such 
repairs was in their contemplation at the time the contract was 
made, and that permission for that purpose was given by the written 
terms of the policy insuring the premises as an ice-house. Ins. Co. 
vs. Davison et al., 30 Md., 107. 

Text writers usually adopt the rule laid down in the case of 
Robertson vs. French, 4 East, 136, that where part of the contract 
is written and part printed, and there arises any reasunable doubt 
as to its meaning, the greater effect is to be attributed to the 
written words, inasmuch as the written words are the immediate 
language and terms selected by the parties themselves for the ex- 
pression of their meaning, whereas the printed words are a general 
formula, adapted equally to the case in contest and that of all other 
contracting parties in respect to similar subject matters. 

3 Kent’s Com., 260; 1 Arn. on Ins., 2nd ed., 79; 1 Phil., Ins. 
Ath ed., sec. 125 ; 1 ib., sec. 883; Flanders on Ins., 70; 2 Pars. on 
Ins., 5th ed., 516; Angel on F. & L. Ins. 12 and 67; Smith’s Mere, 
L., 3rd ed., 419 ; Alsager vs. Dock Co., 14 M. & W., 798; Coster vs. 
Ins. Co., 2 Wash., 57; Colt vs. Ins. Co., 7 Johns., 390 ; Park on Ins., 
4; 1 Duer on Ins., 64; Bryant vs. Ins. Co., 21 Barb., 151 : Cushman 
vs. Ins. Co., 34 Ill., 495. 

Adjudged cases where insurance is granted upon property in con- 
templation of its use for a known and specified purpose, have de- 
cided that such a policy imports ex vi termini a license to keep the 
articles and employ the agencies incidental and essential to the 
beneficial enjoyment of the same for the use proposed ; and many of 
those cases go further, and hold that a printed prohibition in some 
other portion of the instrument will not be allowed to prevail 
against such a license so implied from the language used in the 
written portion of the policy. Hayward vs. Ins. Co., 2 Abbott, Ct. 
App. Cas., 351. 

All of the adjudications upon the subject appear to sustain the 
first branch of the proposition there laid down, that such a policy 
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implies a license to keep the articles and employ the agencies inci- 
dental to the due and customary use and enjoyment of the property, 
but the following cases, to wit: Lee vs. Ins. Co., 3 Gray, 590; Ma- 
comber vs. Ins. Co., 7 Gray, 259; and Whitmarsh vs. Ins. Co., 2 
Allen, 582, may perhaps be regarded as recognizing an exception to 
the latter branch of the proposition, where the written terms of the 
policy are repugnant to the provisions contained in the printed part 
of the policy if the latter are clear, explicit and unambiguous. 

Support to that view is also derived from the case of Steinbach 
vs. Ins. Co., 13 Wall., 183, [see also 2 Ins. Law Journal, 815,] and 
from the case of Ins. Co, vs. Brinckley, 2 Law Jour., by Potter, 842 ; 
but the court here does not find it necessary to examine that subject, 
having come to the conclusion to rest the decision in the case upon 
the ground that the condition in question, when reasonably con- 
strued, does not prohibit ordinary repairs, nor such as become iniis- 
pensably necessary to remedy defects in the premises which endan- 
gered the safety of the property, and which occurred without the 
fault of the insured, provided it appears that neither the repairs 
made nor the work done in executing the repairs increased the risk, 
and that the fire was in no respect attributable to the repairs or the 
work that was done. Having come to that conclusion it is unne- 
cessary to decide whether the printed part of the policy is or is not 
overruled in case it is repugnant to the written part, as when the 
whole instrument is properly construed there is not any such ne- 
cessary repugnancy in this case as is supposed. Such conditions 
prohibiting repairs which increase the risk, it is held by some 
courts, are operative only when the increased risk is in existence, 
and that the policy becomes effectual as soon as the increased risk 
terminates. Schmidt vs. Ins. Co., 41 Ill. 298 ; Ins Co. vs. McDowell, 
80 Ill., 129 ; Ins. Co. vs. Wetmore, 32 IIL, 245. 

Enough has already been remarked to show that the court here 
prefers to rest its decision upon a different ground, but it may not be 
amiss to add that the ground assumed in those cases would necessa- 
rily lead to the conclusion that the plaintiff is entitled to recover. 

Judgment for the plaintiff as stipulated in the agreed statement 

. with costs. 
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UNITED STATES CIRCUIT COURT, 


DISTRICT OF CONNECTICUT. 


WILLIAM C. BOON er at. 


THE XTNA INSURANCE COMPANY. 


A policy of insurance, made by the defendants against loss by fire, of goods of 
the plaintiffs, in their store in the city of Glasgow, Missouri, contained the 
usual proviso in such policies that ‘‘the company shall not be liable to make 
good any loss or damage by fire, which may happen or take place by means of 
any invasion, insurrection, riot or civil commotion, or any military or usurped 
power.” At the time of the insnrance Glasgow was a military post, occupied 
by the forces of the United States engaged in the war of the rebellion, and was 
a depot for military stores, which were deposited in the City Hall. In conse- 
quence of an attack made by a superior rebel forces, the United States military 
commander, finding that the city could not be successfully defended, and to 
prevent the stores from falling into the hands of the rebels, ordered their de- 
struction, and, as the only means of effecting it, the City Hall was set on fire ; 
whence the fire spread through three intermediate buildings to the store of the 
plaintiffs, and burned the insured goods. It was conceded that such setting 
on fire of the City Hall by the military power of the United States was the 
proximate cause of the fire which destroyed the plaintiffs’ goods, unless the 
attack by the rebels was to be so regarded : and that such firing of the City 
Hall a a lawful act and justified by the exigency and the motive for which it 
was done. 


Held, 1. That the fire which destroyed the plaintiffs’ goods did n-t happen or take 
place by means of the attack by the rebels on the city, nor by means of inva- 
sion or insurrection, riot, or civil commotion, within the meaning of the proviso 
in the policy. The attack by the rebels furnished a motive to the setting on 
fire of the City Hall, but was not the proximate cause of the fire. 


2. That the terms ‘‘ military or usurped power,” in the proviso, do not include 
the lawfui acts of the military authorities of the government ; but relate to or- 
ganized unlawful force, acting in hostility to the government or in subversion 
thereof. A fire caused by the lawful orders of the officer in command of the 
military forces of the United States would not therefore be within the exception. 


! 3. That the defendant was liable for the loss. 


tm determining the meaning of one of several terms that are associated in a ccn- 
tract, the maxim noscitur a sociis is not conclusive ; but in a case of doubt, and 
where a Jike meaning will satisfy the requirements of the general purpose, where 
there is no other clause or expression hostile to the like interpretation, and es- 
pecially where other consideralions tend to support it, the maxim has especial 
force and significance. 
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Where there is an excepting clause in a general and positive agreement, the latter 
should have effect. unless the exception clearly withdraws the case from its 
operation. 

It is the duty of an insurance company seeking to limit the operation of its con- 
tract of insurance by special provisos or exceptions, to make such limitations 
in clear terms and not leave the insured in a condition to be misled. The in- 
sured may reasonably be held entitled to rely on a construction favorable to 
himself where the terms will rationally permit it. 


, Assumpsit on a policy of fire insurance, brought to the Circuit Court 
of the United States for the District of Connecticut, and tried, on an 
issue closed to the court, before Wooprurr, Circuit Judge, and Surman, 
District Judge, at the April term, 1874. The facts are sufficiently 
stated in the opinion. 


F. Fetxrowss, for Plaintiffs. 
G. W. Parsons, for Defendant. 


Wooprurr, J. 


The facts in this case are not doubtful nor in dispute. The action 
is brought to recover from the defendant the amount of an insurance 
against loss by fire upon the goods of thé plaintiffs in their store in 
Glasgow, Missouri, in the sum of six thousand dollars. It is founded 
on a policy executed by the defendant, dated September 2nd, 1864, 
and the goods were destroyed by fire on the 15th day of October, 
1864, within the term of the insurance. The loss was sufficiently 
great to entitle the plaintiffs to recover, if the defendant is liable at 
all, the whole sum insured. The plaintiffs have complied with all the 
terms and conditions of the policy, by the payment of premium, 
furnishing proper preliminary proofs, and compliance with all other 
requirements. The policy however contained the following express 
proviso, annexed to the agreement of insurance, and in the body of 
the policy, namely : 

“ Provided always and it is hereby declared, that the company shall 
not be liable to make good any loss or damage by fire which may 
happen or take place by means of any invasion, insurrection, riot, or 
civil commotion, or of any military or usurped power, or any loss by 
‘theft at or after a fire.” 

' The defense herein rests solely on this proviso, and on the facts 
,which are claimed to bring the plaintiffs’ loss within its operation, so 
;as to exempt the defendant from liability under the policy. At and 
before the time of the fire in question the city of Glasgow, within 
which the said store of the plaintiffs was situated, was occupied as a 
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military post by the military forces and portion of the army of the 
United States engaged in the civil war, then, and for more than three 
years theretofore, prevailing between the government and the citizens 
of several Southern States, who were in rebellion and seeking to es- 
tablish an independent government, under the name of “The Con- 
federate States of America.” 

As such military post, the said city of Glasgow was made the place 
of deposit of military stores for the use of the army of the United 
States, which stores were in a building called the City Hall of the said 
city of Glasgow, situated on the same street, and on the same side of 
the street, and about one hundred and fifty feet distant from the 
plaintiffs’ store, three buildings being located in the intervening space, 
not however in actual contact with either. 

Coionel Chester Harding, an officer of the United States govern- 
ment and in command of the military forces of the United States, held 
the possession of the city and had lawful charge and control of the 
military stores aforesaid. 

On the said fifteenth of October, 1864, an armed force of the rebels, 
under military organization, surrounded and attacked the city, at an 
early hour in the morning, and threw shot and shell into the town, 
penetrating some buildings and killing soldiers and citizens. The 
city was defended by Colonel Harding and the military forces under 
his command, and battle between the loyal troops and the rebel forces 
continued for many hours. The citizens fled to places of security and 
no civil government prevailed in the city. The rebel forces were su- 
perior in numbers, and, after a battle of several hours, drove the 
forces of the government from their position, compelled their surren- 
der, and entered and occupied the said city. 

During the battle, and when the government troops had been 
driven from their exterior lines of defense, it became apparent to 
Colonel Harding that the city could not be successfully defended, and 
he thereupon, in order to prevent the said military stores from falling 
into the possession of the rebels, ordered Major Moore, one of the 
officers under his command, to destroy them. In obedience to that 
order to destroy the said stores, and having no other means of doing 
so, Major Moore set fire to the City Hall, and thereby the said 
building, with its contents, was consumed. Without other inter- 
ference, agency or instrumentality, the fire spread along the line of 
the street aforesaid to the building next adjacent to the City Hall, 
and from building to building through two other intermediate build- 
ings, to the store of the plaintiffs, and destroyed the same, together 
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with its contents, including the goods insured by the defendant’s pol- 
icy aforesaid. 

} During this time, and until after the fire had consumed such goods, 
the battle continued, and no surrender had taken place, nor had the 
forces of the rebels nor any part thereof obtained the possession of 
or entered the city. 

Upon these facts, and in view of the before-mentioned proviso in 
the policy of insurance, the question arises, Is the defendant liable 
for the loss of the plaintiffs’ goods, or does that proviso exempt the 
defendant from liability ? 

That question depends upon the answer to be given to some other 
questions, that is to say : 

1. It is insisted that, within the just and proper meaning of the 
proviso, the fire happened by means of the unlawful and rebellious 
attack upon the city, by forces acting in assumption of usurped pow- 
er, endeavoring to capture the forces of the United States, obtain 
possession of territory in the lawful possession and power of the 
United States, in aid of the usurped rebel government, and to forci- 
bly accomplish its objects and designs; that the fire, and therefore 
the destruction of the goods, were a military necessity created by such 
attack by an illegal armed force, and that so they happened by means 
of the rebellion and the employment of organized forces to effect the 
object thereof, and the actual attempt of such forces to overcome the 
authority and government of the United States ; that this was there- 
fore the direct or proximate cause of the loss, or, in the words of the 
proviso, “ the means ” by which the fire, destroying the goods, “ hap- 
pened.” 

We think that this reasoning cannot prevail. Fire destroyed the 
goods. The fire was not communicated to the goods, nor to the 
building from which it spread, by the rebel forces, nor by any one 
acting in co-operation with them; nor was it so communicated in 
any wise in furtherance of the rebellion, its purposes or objects. No 
act of the rebels, in any physical sense, caused the fire ; there is no- 
thing to justify the inference that the rebels would have destroyed 
the government stores found in the City Hall, by fire or other- 
wise, nor to justify the inference that the destruction of the goods or 
any loss thereof would have happened to the plaintiffs by the capture 
and the occupation of the city by the rebels. As matter of fact there 
was no connection, direct or by necessary inference, between such de- 
struction of the goods and the attack of the rebels, the capture of the 
United States forces and the occupation of the city. 
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But it is said that such attack by a superior armed force created a 
military necessity that the government stores should be destroyed ; 
which destruction, in the manner in which alone it could be done, 
involved the destruction of the plaintiffs’ goods, and so that destruc- 
tion was the necessary result of the attack ; that the fire being thus 
the necessary result of the attack, it “ happened by means thereof.” 

The fire was actually and voluntarily communicated to the City 
Hall by the military authority of the United States. It is conceded 
on this trial that, in the exigency, it was a lawful exercise of such 
military authority. The power was discretionary, and if the circum- 
stances were such as made it discreet—and no doubt they were-- 
such setting fire to the City Hall may have been a duty. In saying 
that it was voluntary we can only mean that it was not a physical 
necessity, nor the physical result of any agency or act of the rebels 
or of their unlawful or usurped power. It was physically independ- 
ent of them, hostile to them, and an act which they not only did not 
commit, but would not have committed, and would if possible have 
prevented. 

What is called a military necessity was therefore nothing more than 
this : it constituted the motive and no doubt the sufficient motive to 
the burning of the City Hall. This was not even an act of resistance 
to the attack upon the city ; it was no part of the defense, nor a 
force employed in any wise in maintenance of the authority or pos- 
session of the government. It was done in the exercise of military 
discretion, for the incidental purpose of preventing an accession to 
_ the means of the rebels for maintaining their rebellion. The impor- 
tance of preventing such an accession to their means furnished a mo- 
tive, and it may be conceded a controlling motive, to the burning of 
the City Hall, but that did not make the fire happen by means of 
anything done by them. In a certain sense it may be true that the 
City Hall was set on fire by reason of the attack upon the city by an 
armed force of rebels, but between that attack and the fire was inter- 
posed another actor who caused the fire, who set in operation the 
means by which it happened. An efficient and a sufficient cause of 
fire, and the means by which it happened, intervened between the 
acts of the rebels and the fire itself, and a cause or means without 
which, (notwithstanding the acts of the rebels,) the fire would not 
have happened at all. 

In the language of Mr. Justice Miller, in the Supreme Court of the 
United States, in Insurance Co. vs. Tweed, 7 Wallace, 52, “If a new 
force or power has intervened, of itself sufficient to stand as the 
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cause of the misfortune, the other must be considered as too remote.” 
That language was used in reference to a similar provision in a policy 
‘of insurance, and in aid of the inquiry by what “means” the fire 
happened. There, as in this case, there was in some sense another 
cause, but for which the fire would not have happened at all. And 
the opinion shows that the existence of just such an influential cause 
is not enough to bring a case within the proviso. The facts here 
are much stronger than the reasoning there, in withdrawal of the 
case from the operation of the proviso, because, although the fire 
would not have happened but for the existence of such remote cause, 
(the attack by the rebels,) it is equally true that such remote cause 
would not have produced the fire at all. 

To apply the criterion suggested by Mr. Justice Miller, there was 
here the intervention of distinct, new, affirmative power and force, 
other than the acts of the rebels, not only sufficient but efficient as 
the cause of the fire in the City Hall, and the actual means by which 
it happened. 

We think therefore that it cannot be held that, within the meaning 
of the proviso in question, the fire which destroyed the plaintiffs’ 
goods happened by means of the rebellion, or of anything done by 
the rebel forces. 

2. An obvious inquiry is suggested by the facts stated: Whether 
the setting on fire of the City Hall was the cause of the loss in such 
sense that, within the proviso, it was “the means” by which the fire 
happened ? or whether that also was not the remote cause of the fire 
which destroyed the plaintiffs’ goods. 

In our preceding discussion we have assumed that the setting on 
fire the City Hall was the means of the fire to the plaintiffs’ goods, 
within that proviso, unless the rebellion or the acts of the rebels 
should be held such means ; that in that sense the acts of the lawful 
military authorities of the United States were the proximate and effi- 
cient cause and means by which the fire happened, and of the destruc- 
tion of those goods by fire. 

We do not find it necessary to discuss the question, what was the 
proximate and what was the remote cause of such destruction, under | 

sthis head. The suggestion that the setting on fire of the City Hall 
was only the remote cause, while the casual and accidental commu- 
nication of the fire to the plaintiffs’ store from the burning building 
next adjacent thereto was the proximate cause of the fire and the 
means by which the fire happened, is not made by the counsel for ei- 
ther of the parties. The contrary is conceded, if not insisted upon, 
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by both. The decision by the Supreme Court, in Insurance Co. vs. 
Tweed, was assumed by both to be decisive against such a suggestion. 
We are therefore not called upon to pursue that subject. 

3. It remains to consider the claim of the defendant that the fire 
happened by means which exempt the company from liability upon 
the ground that it was caused by “ military power,” and was therefore 
within the very words of the proviso. 

It is insisted by the plaintiffs that the word “ military,” in the con- 
nection in which it is found in the proviso, does not mean the lawful 
military power of the government, acting lawfully, in the perform- 
ance of the proper duty of the government forces, whether engaged 
in hostile contest with an invading army or in a forcible endeavor to 
suppress an internal rebellion. 

For reasons which seem to us convincing, we are of opinion that 
the word “military,” in the proviso in question, has no reference to 
the lawful acts of the military power of the government. Neither 
the reasons for the insertion of the proviso in ‘policies of insurance 
against fire, nor the history of that insertion, nor any judicial deci- 
sions upon the meaning and purport of the proviso, nor the discus- 
sions had upon its construction, with especial reference to the mean- 
ing of other terms employed therein, sustain the interpretation for 
which the defendant contends, It is true that the precise question, 
what is the import and legal effect of the word “military,” does not 
appear to have been decided in any case to which our attention is 
called. And had that proviso been now for the first time employed 
to exempt the defendant from a portion of the liability which the 
preceding general agreement for insurance imports, there would be 
much plausibility in the argument that the defendant intended not 
only to exclude liability for the consequences of an insurrection, in- 
vasion or rebellion, but for the po#sible consequences of those vio- 
lent and forcible means which may be necessary, to, repel or, suppress. 
it. And yet, if this was the intent, it may be pertinently asked, why. 
was the exemption limited to the employment of military force, and. 
not made to include the forcible or violent measures which municipal 
authorities or police organizations might find‘it, necessary to employ 
to suppress a riot, insurrection, or civil commotion ? 

The proviso containing the words “ military or,usurped power,” 
was inserted in policies as early as 1720, and the history, of the sub- 
ject, as given in Ellis on Insurance, page 41, Park on Insurance, page 
657, and Marshall on Iysurance, page 791, shows that the occasion 
thereof was manifestly the liability to loss by fire caused. by a foreign 
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enemy and invasion. And the terms “ military or usurped power ” 
were used in reference to the existence of claims to the exercise of 
governmental authority, enforced within the kingdom and constitut- 
ing rebellion against the recognized government. The clause origin- 
ally embraced no other terms than were apt to indicate the violence 
of enemies from abroad, and of usurpation exercising governmental 
authority, or rebellion sustained by organized forces within the 
kingdom. 

The exception as then introduced into policies read as follows: 
“No loss or damage by fire happening by any invasion, foreign enemy, 
or any military or usurped power whatsoever, will be made good by 
this company.” The idea of interference with the peace and safety 
of the realm, by organized force from abroad or rebellion rising to the 
proportions of actual or at least formal usurpation of governmental 
authority, (whether more or less successful,) and manifestly hostile to 
the lawful government, is indicated by this language. The experience 
of the country, in those days of not infrequent invasion and rebellion, 
the result of disputes touching the right or the succession to the crown 
of England, gave occasion for the exception, and by suggesting its cause 
furnished also an explanation of its meaning. Foreign invading 
armies, and the organized forces rallied in whole or in part within 
the kingdom to overturn the government or to enforce the alleged 
title of a claimant to the crown, usurping or endeavoring forcibly to 
usurp governmental authority, were in view. Reason for refusing to 
become liable for losses caused by these forces, in either form, is 
found not only in helplessness and inability to resist them and the 
magnitude of the destruction they may effect, but in the want of re- 
course for indemnity to those who commit the violence. 

It is well and pertinently suggested that, while on the one hand no 
one would think of obtaining insurance against the lawful acts of the 
government, so on the other an insurer would not think of excepting 
such lawful acts as a cause of the fire against which he insured. The 
citizen without insurance and an insurer making insurance, if that 
contingency was contemplated, would regard his government as bound 
and presumptively always ready to indemnify against losses sustained 
by acts done in its own defense or in maintaining the authority of 
the law. 

The subsequent extension of the proviso to “riot, insurrection and 
civil commotion,” rather confirms than impairs this view of the mean- 
ing and intent of the original proviso. And these were held to im- 
port occasional local or temporary outbreaks or lawless violence, 
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which, though temporarily destructive in their effects, did not rise to 
the proportions of organized rebellion against the government. 

The observations made by the court in the few early cases in which 
this proviso came under consideration, (although any possible separ- 
ate meaning of the word “ military ” is not suggested,) indicate that 
the clause has reference to acts done in disregard or in subversion of 
lawful authority, and includes only such affirmative acts. Drinkwater 
vs. London Assurance Corporation, 2 Wilson, 363 ; Langdale. vs. 
Mason, referred to by the text writers above cited. 

In the last named case Lord Mansfield uses this significant Jan- 
’ guage: ‘“ What is meant by military or usurped power? They are 
ambiguous and they seem to have been the subject of a question and 
determination. They must mean rebellion when the fire is made by 
authority ; as in the year 1745, the rebels came to Derby, and, if they 
had ordered any part of the town or a single house to be set on fire, 
that would have been by authority of a rebellion. That is the only 
distinction in the case. It must be by rebellion got to such a head 
as to be under authority.” 

The term “ military” is employed in the proviso in a meaning syno- 
nymous with the “usurped power” intended to be described, or as 
qualified and explaining what was meant by “usurped power.” It 
was in this view, and as a ground of distinguishing between the 
usurped power specified in the proviso and the power of a mob, that 
Mr. Justice Bathurst, in the case of Drinkwater vs. London Assurance 
Corporation, construed usurped power to mean either an invasion by 
foreign enemies, to give laws and usurp the government thereof, or 
in internal force or rebellion, assuming the power of the government, 
by making laws and punishing for not obeying those laws. 

An “invasion” necessarily supposed organization’ and military 
power or force ; so of the words “foreign enemy ;” and in the use of 
i phrase which should include also violence within the kingdom, viz : 
‘military or usurped power,” something in like manner hostile to or 
subversive of the laws and of lawful government was intended, as 
plainly as if the clause had been “or any other military or usurpe 
power.” 

That the terms used in the proviso have express application to force 
illegally employed and adversely to the government, is indirectly but 
impliedly involved in the decision and opinion of the court in the City 
Fire Ins. Co. vs. Corlies, 21 Wendell, 367. The court deemed the 
meaning of the words “usurped power” long settled. The property 
there in question was destroyed by order of the mayor of the city of 
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New York, for the purpose of arresting a conflagration. It was 
claimed that this was a usurpation of power and authority in disregard 
of the law. The court deemed that, if the mayor had no authority to 
do the act, the company were still liable, for that it was not a usurpa- 
tion of the power of government, against which the defendants in- 
tended to protect themselves. 

The case of Sprull vs. North Carolina Ins. Co., 1 Jones, N. Car. Law 
R., 126, tends strongly in the same direction ; and if an armed 
patrol may be deemed a “military power,” that case is especially 
pointed and significant. 

These considerations, and the significant fact that every other word 
used in this proviso to designate the means by which a fire may hap- 
H pen for which the company will not be liable, expresses clearly and 
unequivocally what is unlawful, employed in disregard or in subver- 

sion of the laws or the government, furnish a strong case for the ap- 
plication of the maxim relied upon by the plaintiffs, noscitur a sociis, 
This maxim is not conclusive, but in a case of doubt, and where a 
like meaning will satisfy the provision, where there is no other clause 
or language hostile to the like interpretation, and especially when 
other considerations tend to support it, the maxim has especial force 
and significance. 

We think it not too much to say that most, if not all, intelligent 
readers of the proviso in question, would at once declare that the 
word “military” therein was employed in a sense kindred to the 
other terms, and that it described an organization military in its 
form, but unlawful and hostile to the government in its character 
and purpose. 

Again, it is a familiar rule in the construction of provisos and ex- 
ceptions of this sort, made in qualification of the general positive 
agreement, that words susceptible of either construction should be 
taken most strongly against the speaker or party whose language is 
to be interpreted ; and that the general and positive agreement should 
have effect unless the exception clearly withdraws the case from its 
operation. This has especial force when the other considerations 
pertaining to the subject tend to the same result. 

To this should be added, that it is the duty of an insurance com- 
pany seeking to limit the operation of its contract of insurance by 
special provisos or exceptions, to make such limitations in clear terms 
and not leave the insured in a condition to be misled. The uncer- 
tainties arising from provisos, exceptions, qualifications and special 
conditions in or indorsed upon policies, have been often condemned, 
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and such special modifications are justly characterized as traps to de- 
ceive and catch the unwary. An insured may reasonably be held 
entitled to rely on a construction favorable to himself where the terms 
will rationally permit it. Where, as in this case, such construction 
gives a signification to a word ejusdem generis with all those with 
which it is found associated and in harmony with the general charac- 
ter and purpose of the provision in which they are found, he is clear- 
ly entitled to insist upon such construction. 

Our conclusion is that the plaintiffs are entitled to judgment for 
the amount of the insurance, with interest thereon from the expira- 
tion of sixty days from the 2nd day of May, 1865, on which day it is 
admitted the preliminary proofs of loss were furnished to the defend- 
ant, and with costs. 


SUPREME COURT OF ERRORS OF CONNECTICUT. 
NEW LONDON COUNTY. 


Marca Term, 1874. 


ELLEN RYAN 
vs, 
THE WORLD MUTUAL LIFE INS. CO. 


In a suit on a policy of life insurance, the plaintiff cannot claim that the local agent 
of the company willfully and without the knowledge of the plaintiff or the in- 

, sured wrote the answers in the application incorrectly, for this is an attempt to 
substitute a different parol contract for the warranties and representations con- 
tained in the written agreement. 

Where the agent well knew that if correct answers were given in the application 
it would be rejected by the company, and therefore he sought to obtain a policy 
by means of false answers, the company was not responsible for an act which 
could not have been contemplated as being within the scope of the agency. 

Where the plaintiff was either an accomplice or an instrument in the perpetration 
of a fraud on the company, she is not entitled to recover on the ground that 
where one or two innocent persons must suffer by the fraud, negligence or nn- 
authorized act of a third, he who clothed the third with the power to deceive 
or injure must be the one. 
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It was inexcusable negligence in the plaintiff to sign an application without read- 
ing it or knowing its contents. The law presumes that all reasonable diligence 
will be used to see that the answers are correctly written. 


A limited agency in a case of life insurance will not be extended by operation of 
law to an act done by the agent in fraud of his principal, and for the benefit of 
the insured, especially where it is in the power of the insured by the use of a 
reasonable diligence to defeat the fraudulent intent. 


Any waiver or estoppel, to be effectual, must be made by an authorized officer of 
the company. 


Gro. Prarr and Gro. Riretey, Counsel for Respondent. 


I. The verdict was not against the evidence. The jury, under in- 
structions from the court, have found the following facts : 

1. “That the defendants, acting by an officer clothed with full 
powers, knowingly waived misstatements and misrepresentations in 
the answers to this application, and issued the policy intending to 
bind the company.” Or, 

2. That the company have estopped themselves from setting up the 
falsity of certain statements in the application by way of defense. 

What were Ames’s powers? His signature to the application is 
“soliciting agent ;” to the policy, “agent ;” to the proof of death, 
“agent.” The plaintiff had every reason to suppose him to be a 
general agent of the company, clothed with full powers. 

In the absence of any proof to the contrary, the jury were thus 
warranted in finding that Ames was not merely a special or local ' 
agent, but the general agent of the company ; and that the company 
were estopped from relying upon the misstatements in the applica- 
tion to avoid the policy. 

The knowledge of the agent is clearly proved. It is shown by the 
testimony of Mrs. Ryan that all the questions were answered truth- 
fully by her husband ; that the agent was told he had been rejected 
by another company. The agent acknowledged to three witnesses 
that he did know of this fact at the time of the application. Mrs. 
Ryan declined to pay the premium, but the agent told her “it was 
all right in the application,” and got the money. Mrs. Ryan and 
her husband did not read the application, and it was not read to 
them. 

The jury have found, under the instruction of the court, that there 
was “no fraud, no concealment, no deception, no misrepresentation, 
and that all questions that were asked were truly answered. te 

The space of the brief will not permit an analysis of all these ques- 
tions. Take one for an example: The defendants gave notice that 
they would prove that the deceased was addicted to the habitual use of 


. 
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spirituous liquors ; and in their requests to the court they asked the 
court to give no less than three specific instructions on the point of 
jintemperance. 

IL. The following propositions, applicable to the case at bar, are 
gathered from the later decisions. 

The agent has prima facie authority as extensive as the business on 
which he is engaged. Union Mut. Ins. Co. vs. Wilkinson, 13 Wall., 
222; Malleable Iron Works vs. Phenix Ins. Co, 25 Conn., 465; 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn. 517 ; 
Beebee vs. Hartford Ins. Co., 25 Conn., 57. 

Facts material to the risk, made known to the agent before the 
policy is issued, and constructively known to the company, can- 
not be set up to defeat a recovery on the policy. Hough vs. City Fire 
Ins. Co., 29 Conn., 10 ; Peck vs. New London Co. Mut. Fire Ins. Co., 
22. Conn., 575 ; Plumb vs. Cattaraugus Mut. Ins. Co., 18 N. Y., 392 ; 
Beebee vs. Hartford Ins. Co., 25 Conn., 51; Woodbury Savings B’k 
vs. Charter Oak Ins. Co., 31 Conn., 517. 

The latest case on the subject of the powers of the agent lays 
down the doctrine “ that an insurance company, transacting business 
through an agent to solicit, make out and forward applications, 
to deliver policies when returned, and to collect and transmit 
premiums, is affected by the knowledge acquired by such agent 
when engaged in procuring an application, and bound by his acts 
done at such time with reference thereto.” Miller vs. Mut. Bene- 
fit Life Ins. Co., 31 Iowa, 216 ; 1 Ins. Law Journal, 25. 

This doctrine is recognized as the true one in the latest work on 
Insurance, and one that has met with great approval. May on Ins., 
144-148. 

It will be noticed also that the decisions of the court of our State 
have had a controlling influence in modifying and changing the 
harshness of the earlier rule. The cases of Beebee vs. Hartford Ins. 
Co., 25 Conn., 51, and Woodbury Savings Bank vs. Charter Oak Ins. 
Co., 31 Conn., 517, are cited as leading cases. The court below ruled 
that the waiver must be by an officer of the company authorized to 
make it, and that there must be additional proof of specific author- 
ity to make the waiver, provided the waiver was only by a local 
agent. 

That this is not the doctrine in Connecticut, see the cases before 
cited, and also see Benton vs. American Mut. Life Ins. Co., 25 Conn., 
542; Sheldon vs. Connecticut Mut. Life Ins. Co., 25 Coun., 207 ; 
Hough vs. City Fire Ins. Co., 29 Conn., 10 ; Rathbone vs. City Fire 
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Ins. Co., 31 Conn , 193 ; Couch vs. City Fire Ins. Co., 37 Conn., 248 ; 
(1 Ins. Law Journal, 141.) 

This court will not, therefore, grant a new trial, even if the evi- 
dence does not clearly show a specific authority on the part of Ames 
to waive misstatements and misrepresentations, because sufficient 
facts are clearly proved to bring the case within the rule laid down 
in Connecticut decisions, and well expressed by Judge Dutton in 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 41 Conn., 517. 
See also May on Ins., 145, and cases cited ; Miner vs. Phenix Fire 
Ins. Co., 27 Wis., 293 ; (1 Ins. Law Journal, 41 ;) Campbell vs. The 
Merchants’ and Farmers’ Mut. Life Ins. Co., 37 N. H., 35 ; Clark vs. 
Union Mut. Ins. Co., 40 N. H., 333. 

The defendants, in their twentieth request, asked the court to 
charge “ that a principal is not bound for the acts of his agent be- 
yond the scope of his authority, and such authority cannot be pre- 
sumed to cover the fraud of the agent.” 

The true proposition in regard to the fraud of the agent. is this : 
When a negligent agent or a fraudulent agent of an insurance 
company effects an insurance for. an innocent insurer the party who 
employs the agent must bear the consequences, upon the familiar 
principle that when one of two innocent persons must suffer by the 
fraud, negligence, or unauthorized act of a third, he who clothed the 
third with power to deceive or injure, must be the one. If either 
party must suffer by the act of the agent, it must be the party. whose 
agent he is. The principle runs back to Hern vs. Nichols, 1 Salk., 
289 ; Clark vs. Union Mut. Fire Ins. Co., 40 N. H., 333 ; Fitzherbert 
vs. Mather, 1 T. R., 12 ; Walsh vs. Etna Life Ins. Co., 30 Iowa, 133 ; 
2 American Leading Cases, 5th ed., 919. 


W. P. Prentice and S. C. Dunnam, Counsel for Defendant. 


I. It isa sound rule of law that a written eontract cannot be al- 
tered or varied by parol proof—vox emissa volat, litera scripta manet. 
Equally well sustained is the rule that, where parties have admitted 
and acted upon written instruments, one who is cognizant of all the 
transactions, and has induced another to act upon his representa- 
tions, shall not be permitted to deny them. Glendale Manf’g. 
Co. vs. Protect. Ins. Co., 21 Conn., 19 ; Hartshorn vs. Day, 19 How., 
211 ; Specht vs. Howard, 16 Wall., 564 ; National Life Ins. Co. vs. 
Minck, New York Court of Appeals, June Term, 1873, 2 Insurance 
Law Jour., 822 ; Vose vs. Eagle Life and H. Ins. Co., 6 Cush., 42; 
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2 Parsons on Cont., p. 793; 2 Story Eq. Jur., § 1538 ; Hermon on 
Estoppel, pp. 230 and 341. Determined by such authority therefore 
there was error in the admission of the evidence of the plaintiff of de- 
clarations to the medical examiner of the company and to the agent 
who took the application, before the application was signed. 

The defendant had been induced to make the contract of insurance 
set out by the plaintiff, upon her written representations, incorporated 
in it as the basis of the contract and signed by her. These repre- 
sentations she was permitted to deny. 

Our case seems to fall very nearly within the lines of that of Lewis 
vs. Phoonix Mut. Life Ins. Co., 39 Conn. R., p. 100, wherein it was held 
that a similar fraud upon the insurance company avoided the policy, 
although it did not appear the plaintiff actually participated in the 
fraudulent intent. 

II. Upon the contract in evidence, the plaintiff could not recover. 
This was in fact admitted on the part of the plaintiff. The representa- 
tions, the basis of the contract, embodied in it were untrue. Kelsey 
vs. Universal Life Ins. Co., 35 Conn., 225; Vose vs. Eagle Life & H. 
Ins. Co., 6 Cush., 42 ; Ripley vs. Atna Ins. Co., 30 N. Y., 136; First 
Nat’l Bank of Ballston Spa vs. Ins. Co. of N. A., 50 N. Y., 45; Ander- 
son vs. Fitzgerald, 4 H. of L. Cases, 484 ; Ward vs. U.S.,14 Wall. 
opin. p. 38. 

Distinction is also to be made between cases like the present, where 
an application made the basis of a contract is presumptively the act of 
the insured, and after its completion is signed by the insured and the 
plaintiff, and other cases, like Miller vs. The Mut. Benefit Ins. Co., 7 
Am. R. and the Wilkinson Case in 13 Wall., where the agent makes 
the application, or changes it after it has been signed, or substitutes 
@ new paper. 

“The application being expressly made a part of the contract, and 
the contract providing that by accepting the policy the insured be- 
comes responsible for the truth of the statements contained in the ap- 
plication, the fact that the original statement was made by the agent, 
and without the knowledge of the assured, will not avail to prevent a 
forfeiture by reason of a material false statement.” May on Ins., 
§ 141, p. 143. 

In the case of Richardson vs. Maine Ins. Co., 46 Me., 394, even the 
signature had been made by the agent, but it was held the assured had 
adopted it. See also, Kennedy vs. The St. Lawrence Co. Mut. Ins. 
Co., 10 Barb., 285, and Jennings vs, Chenango Ins. Co., 2 Denio, 75. 
The position of the plaintiff is therefore untenable. Nat. Life Ins. 
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Co. vs. Minck, N. Y. Court of Appeals, June Term, 1873, 2 Ins. Law 
Jour., p. 820; Vose vs. Eagle Life & H. Ins. Co., 6 Cush., 42 ; Specht 
vs. Howard, 16 Wall., 565 ; Lefavour vs. Ins. Co., 1 Phil., 558; 2 Big. 
I. R., 158 ; LeRoy vs. Market Fire Ins. Co., 39 N. Y. R., 90; Baker 
vs. Union Mutual Life Ins. Co., 43 N. Y. R., 284 ; (1 Ins. Law Jourl., 
97.) 

III. The doctrine of estoppel in pais it, is claimed sets in. It is said 
the defendant is estopped from denying that notice to its agent is its 
own knowledge. And further, that where application is made out by 
the agent, the statements embodied therein, if contrary to the truth, 
are those of the insurance company, although the application was 
signed by the plaintiff, and the company is bound by them. 

It would seem a monstrous rule, but it is said public policy demands 
it, and a waiver of true answers in the application is witltin the ap- 
parent scope of authority of an agent of a life insurance company at 
a distance from the home office. Such rules have no application in 
our case. 

In Am. Lead. Cases, 921, it is said, “That the answers of the in- 
sured were prepared or dictated by an agent of the insurance com- 
pany will not therefore necessarily excuse the suppression or misstate- 
ment of a material fact, and the question will, under these circum- 
stances, depend on whether the agent was acting within the general 
scope of the authority given by the principal, for otherwise he must, 
relatively to the matter in hand, be considered as the agent of the 
insured, and not of the insurers.” 

Many cases are there cited, and p. 921, upon the authority of 
Treadway vs. The Hamilton Ins. Co., 29 Conn., and other cases, it is 
said, / Officers of mutual insurance companies, being agents whose 
powers are limited, cannot waive any of the conditions,” etc., etc., and 
“ officers of such companies have no power to vary any of the stipu- 
lations of the policy, or to do that orally which the contract requires 
to be in writing.” And in many cases agents of mutual insurance 
companies were said to be also agents of the insured, who must there- 
fore take the consequences of their mistakes. 

A fortiori if gross negligence or an actual participation in fraud on 
the plaintiff's part has caused false statements in writing to be made 
the basis of a contract, which the agent was in no wise authorized 
himself to alter or to make, no parol evidence can be admitted to vary 
or contradict them. 

IV. Estoppel is only in favor of a party misled, Phil. Ev., 460, 461, 
and does not apply in favor of the plaintiff The plaintiff is estopped 
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by her acts and conduct, Phil. Ev., 453, 464, from denying the au- 
thenticity of the application by which the defendant was deceived as 
to the character of this risk. 

Estoppel, such as the plaintiff seeks to make against the defendant 
by oral admissions, are the most dangerous kind of evidence. Such 
evidence, it was said in Stone vs. Ramsey, 4 Monroe, 236, 240, 241, 
cannot overcome the express denial of the answer, and numerous 
cases are cited on this point in Phil. on Ev., 4th Am. ed., note 129, 
p- 462, and idem, p. 452. 

V. The case of Insurance Company vs. Wilkinson, 13 Wall., 222, 
principally relied upon by the plaintiff, is not ours. It differs materi- 
ally in its facts. What the conditions of the policy and of the appli- 
cation were, we do not know, but in the case itself it appears that the 
insured refused to make statements as to the age of her mother ; the 
information was then obtained from third persons and inserted in the 
application, after it was made, by the agent on his own authority and 
without the assent of the insured. The plaintiff was permitted to 
show that these statements were not his but the agent’s, and the rest 
of the decision is obiter. ; 

In our case the application was made up in the presence of the in- 
sured and the plaintiff, and then signed by them the last thing before 
the agent left. It is false by the admission of the plaintiff, and, by 
conclusive presumption of law, with her knowledge. See the cases of 
Specht vs. Howard, 16 Wall., 564; Hartshorn vs. Day, 19 Howard, 
211; Ward vs. United States, 14 Wall., 28 ; Sparrow vs. Mut. Ben. 
Life Ins. Co., U. S. C. C., Mass., 1873 ; May on Ins., p. 611; Union 
Mut. Life Ins. Co. vs. Wilkinson, 13 Wall., 222. 

VI. There was error in the refusal to nonsuit the plaintiff, when 
the evidence entirely failed to support plaintifi’s case. There was no 
evidence of payment of premium, and there had been a concealment 
of important facts in answer to direct questions, as to habits, sickness 
in the fall of 1871, previous, and Dr. Cassidy’s attendance. Ryder 
vs. Womb, 4L. R. Exch., 39; G vs. Metropolitan R. Co., 82 
B., 177; Grand Chute vs. Winegar, 15 Wall., 355; Schuchardt vs. 
Allens, 1 Wall., 369 ; Dean vs. Fuller, 40 Penn. L. R., 474; Gardiner 
yvs. Otis, 13 Wis., 175; Hedgpeth vs. Robertson, 18 Texas, 859 ; 
Rhodes vs. Otis, 33 Ala., 578; Garnett vs. Kirkman, 33 Miss., 380 ; 
Dryden vs. Button, 19 Wis., 22 ; Foot vs. Sabin, 19 John., 154; Bry- 
den vs. Bryden, 11 John., 189-; Lomer vs. Meeker, 25 N. Y., 361; 
Rudd vs. Davis, 3 Hill., 287 ; Monk vs. Union Mut. Life Ins. Co., 4 
Robt., 455. 
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In Bryden vs. Bryden and Foot vs. Sabin, the ground is expressly 
taken: “Ifa court can rightfully nonsuit the plaintiff upon an undis- 
puted state of facts when the law is against him, they ought to do so, 
and the refusal to do it is an error in point of law.” 

VII. By the terms of the contract in suit, the declarations and 
representations of the insured and of the plaintiff in this case were 
made warranties, and their literal truth must be proved by the plain- 
tiff or there can be no recovery. 

The application being referred to in the policy of insurance as part 
of the contract, its statements and declarations become express war- 
ranties to be literally proved as conditions precedent by the plaintiff, 
to make outacase. The distinction is well marked between war- 
ranties, in which the burden of proof rests with the plaintiff, and repre- 
sentations, (of which latter class the “conditions” in the policy are 
examples,) which constitute a defense. 

An express warranty is an agreement in the policy, or contained in 
proposals or documents expressly referred to in the policy, and so 
made part of it, that certain facts are or shall be true, or certain acts 
shall be done, etc. 1 Phil. on Ins., §§ 754, 756 ; First National Bank 
vs. Ins. Co. of North America, 50 N. Y., 45. 


CaRPENTER, J. 

This is an action on a policy of life insurance. The policy is ex- 
pressed to be “in consideration of the representations, declara- 
tions, and covenants contained in the application therefor, to which 
reference is here made as a part of this contract,” ete.; it is fur- 
ther declared that “this policy is issued and accepted on the fol- 
lowing express conditions and agreements: First, that the declara- 
tions made in the application therefor, and on the faith of which it 
is issued, are in all respects true,” etc. 

The application therefor is a part of the policy ; and the plaintiff’s 
agreements therein contained are warranties, and if not true, she 
cannot recover unless there has been a waiver by the defendants, as 
under the circumstances they are estopped from denying their truth. 
' In the application are the following questions and answers: 
“12. Has the party ever had any of the following diseases?” 
(naming a long list of diseases, and among them) bronchitis, con- 
sumption, spitting of blood, or any serious disease? Ans. None of 
these.” 

“17. Has the party had during the last seven years any severe 
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sickness or disease? If so, state the particulars and the name of 
the attending physician who was consulted and prescribed. No.” 

“925. Has the party employed or consulted any physician? Please 
answer this Yes or No; if yes, give name or names, and residence. 
No.” 

“97. (A.) Has any previous examination or application been 
made for assurance on the life proposed? No.” 

“(E.) Has any company declined to issue a policy for the party ? 
No.” 

Upon the trial the plaintiff offered to prove not that the above 
answers were true, but that different answers were in fact given, 
both by herself and the insured, and that the answers were wrongly 
written by the local agent of the defendants, without the knowledge 
or consent of the plaintiff or her husband. Aside from the claim 
that the defendants are responsible for the conduct of their local 
agent, this is merely an attempt to substitute for a part of the writ- 
ten contract declared on, a different parol contract ; for the represen- 
tations and warranties of the plaintiff contained in the written agree- 
ment, oral representations and warranties of an entirely different 
character. It requires no argument to show that this cannot be 
done. But the plaintiff claims that truthful answers having been 
given to each interrogatory, and the incorrect answers contained in 
the application being there by the sole act of the agent, the defend- 
ants are bound by the answers as written, and are precluded from 
denying their truth. Whether this is so or not depends upon the 
extent of the agent’s authority. It must be admitted that the ex- 
press authority of the agent was limited to receiving the application, 
forwarding it to the home office, receiving, countersigning, and de- 
livering the policy, and collecting the premiums. The courts in this 
State have construed the power of these agents liberally and ex- 
tended them somewhat by implication. Thus it has been held that 
in writing the application, explaining the interrogatories and the 
meaning of the terms used, he is to be regarded as the agent of the 
company. In the Union Mutual Ins. Co. vs. Wilkinson, 13 Wall., 
222, it was held where an agent, by mistake or acting upon informa- 
tion derived from others which proved to be incorrect, inserted an 
answer not true in fact, that it was the act of the insurers and not 
of the insured. 

In this case we are asked to go farther than any case has yet gone, 
and clothe the agent with an authority not given him in fact, and to 
hold the principal responsible for an act which could not by any 





46 Report of Decisions. [Jan., 


possibility have been contemplated as being within the scope of the 
agency. In most if not in all the cases in which the act of the agent 
has been regarded as the act of the principal, the action has been 
the natural and probable result of the relations existing between 
the parties, or so connected with other acts expressly authorized 
as to afford a reasonable presumption that the principal intended 
to authorize it: but it cannot be supposed that these defendants 
intended to clothe this agent with power to perpetrate a fraud upon 
themselves. That he deliberately intended to defraud them is man- 
ifest. He well knew that if correct answers were given, no policy 
would issue. Prompted by some motive, he sought to obtain a policy 
by means of false answers. His duty required him not only to write 
the answers truly as given by the applicant, but also to communicate 
to his principals any other facts material to the risk which might 
come to his knowledge from any other source. His conduct in this 
case was a gross violation of duty, in fraud of his principal, and in 
the interest of the other party. To hold the principal responsible 
for his acts, and assist in the consummation of the fraud, would be 
monstrous injustice. When an agent is apparently acting for his 
principal, but is really acting for himself or third persons, and 
against his principal, there is no agency in respect to that transac- 
tion, at least as between the agent himself, or the person for whom 
he is really acting, and the principal. 

The principal reason urged for holding the defendant liable in 
this case is the one suggested in the argument that where one of two 
innocent persons must suffer by the fraud, negligence or unauthorized 
act of a third, he who clothes the third with the power to deceive or 
injure must be the one. 

Our answer is, in the first place, this is not exactly a case in which 
one of two innocent parties must necessarily suffer. There is no ab- 
solute loss for us to determine on whom it shall fall. If the plaintiff 
fails to recover, she sustains no pecuniary loss except the premium 
paid, nor that even if she is innocent, and the law is so that she 
can recover it back on the ground that there was a failure of consi- 
deration. It is unlike a case of fire insurance. Nearly all property 
may be insured at some rate--if not in one office in another. But 
in this case the plaintiff’s husband was not an insurable subject. 
His situation was such that one company had rejected him, and but 
for the aid of fraud neither this nor any other company would have 
accepted him. Had the truth been stated, no policy would have is- 
sued, and as she would have had no better success probably with 
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other companies, we cannot see that she has been misled to her pre- 
judice except in relation to the premium, which is comparatively a 
small matter. 

In the second place, if the rule is to be applied to this case it ig 
by no means certain that it will aid the plaintiff; the fraud could 
not be perpetrated by the agent alone. The aid of the plaintiff or 
the insured, either as an accomplice or as an instrument, was essen- 
tial. If she was an accomplice, then she participated in the fraud 
and the case falls within the principle of Lewis vs. The Phenix Mu- 
tual Life Insurance Co., 39 Conn., 100; 3 Ins. Law Journal, 123. 
If she was an instrument she was so because of her own negligence, 
and that is equally a bar to her right to recover. She says that she 
and her husband signed the application without reading it, and 
without it being read to them. That of itself was inexcusable neg- 
ligence. The application contained her agreements and representa- 
tions in an important contract. When she signed it she was bound to 
know what she signed. The law requires that the insured shall not 
only in good faith answer all the interrogatories correctly, but shall 
use reasonable diligence to see that the answers are correctly written. 
It is for his interest to do so, and tho insurer has a right to presume 
that he will do it. He has it in his power to prevent this species of 
fraud, and the insurer has not. But more than this : the conduct of 
the plaintiff at the time, and subsequently, is not entirely free from 
suspicion. There is some evidence tending to prove that she knew of 
the deception. She testifies that her husband, at the time the appli- 
cation was signed, told the agent several times that he had been re- 
jected by the Massachusetts Mutual, but the doctor told him to say 
nothing aboutit. After the doctor had paid the premium she hesi- 
tated about repaying him, fearing that the policy would not be good, 
and even sent her daughter to request him to take the policy away. 
Thereupon the doctor and the agent assured her that it was all right 
in the application. Upon that assurance she paid the premium. 
This, if it falls short of proving actunl collusion, shows clearly that 
she’ comprehended the importance of the answer, and exhibits her 
negligence in a stronger light. On the whole we think that she, 
quite as much as the defendants, clothed this agent with the power 
to perpetrate the fraud. Courts should never extend by implication 
the power of an agent except to carry into effect the probable inten- 
tion of the parties, or to prevent third persons dealing with the agent 
from being misled to their injury. In this case there is no ground 
for the supposition that the defendants ever intended to authorize 
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the agent to act directly contrary to their interests ; and if the plain- 
tiff has been deceived, her own negligence at least materially con- 
‘tributed to it. 

We need not enlarge upon the evils necessarily resulting from hold- 
ing insurance companies liable for such acts of their agents. The’ 
question is vital to the insurance interests of the country. The in- 
sured, no less than the insurers, are deeply interested in it. If this 
verdict is sustained it will tend to establish a principle fraught only 
with mischief. Every life insurance company in the country, and to 
some extent the fire insurance companies, will be at the mercy of their 
agents. A door will be open to fraud, collusion and legal robbery 
unprecedented in the history of jurisprudence. In view of the proba- 
ble consequences of such a principle—evils coextensive almost with 

. the magnitude of the interests involved—we ought to pause and con- 
sider well before extending the doctrine of some of the modern cases 
to a case like this. We are constrained therefore to hold that a lim- 
ited agency in a case of life insurance will not be extended by opera- 
tion of law to an act done by the agent in fraud of his principal and 
for the benefit of the insured, especially where it is in the power of 
the insured by the use of a reasonable diligence to defeat the fraudu-— 
lent intent. ‘ 

The court very properly instructed the jury that “an untrue or 
fraudulent statement or denial made by the applicant of a fact materi- 
al to the risk, to induce the insurance of a policy, will prevent the 
policy from taking effect as a valid contract unless the insurer has in 
some way waived or estopped himself from relying upon such mis- 
statement to avoid the policy. This waiver, to be effectual, must be 
made by an officer of the company authorized to make it. If there 
has been no evidence of any waiver except by a medical examiner of 
the company, or by a local agent, there must be additional proof of 
specific authority given them or the company will not be bound.” 

Some of the cases cited by the plaintiff are cases of fire insurance, 
in which the agents were entrusted with blank policies, signed by the 
president and secretary, and had full power to fill up and issue the 
same without referring the application to the home office. In such 

gcases the corporation contracts solely by its agent. The acts and 
knowledge of the agent are the acts and knowledge of the corpora-. 
tion, and there is a manifest propriety in holding the corporation 
liable accordingly. 

This court has held, that in writing the answers to the interroga- 
tories in the application, the agent is to be regarded as the agent 
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of the company rather than the agent of the insured. We do not 
question the propriety of those decisions, considering the circum- 
stances of the cases in which they were made, but we cannot regard 
them as establishing an inflexible rule of law, applicable to all cases. 

A brief reference to some of the cases will illustrate the distinction 
which we make. Where the applicant stated fully and truthfully the 
circumstances relating to the title to the property insured, and the 
agent, knowing all the facts, but for the sake of convenience, stated the 
title incorrectly and issued a policy, it was held that the company 
could not take advantage of it. The court regarded the transaction 
as equivalent to an agreement that for the purpose of the insurance, 
the title should be considered as it was stated to be by the agent. 
Peck et al. vs. New London County Mut. Ins. Co., 22 Conn., 575. 
See also Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 
517. When the applicant answered the interrogatory, “Is a watch 
kept on the premises during the night?” by stating the facts, and the 
agent wrote the answer, ‘‘ Watchman till twelve o'clock,” which 
answer was not strictly true, it was held that the company was bound 
by it. Malleable Iron Works vs. Phoenix Ins. Co., 25 Conn., 465. 
See also Beebe vs. Hartford Co. Mut. Fire Ins. Co., 25 Conn., 51 ; 
Hough vs. City Fire Ins. Co., 29 Conn., 10. 

The case before us is a case of life insurance. The power of the 
agent was in fact limited ; he had no power to issue policies. The 
terms of this agency conferred no authority to waive conditions or 
forfeitures, or to agree to false and fraudulent answers to any of the 
interrogatories, or to make any other contract to bind the company. 
Presumptively the insured and the plaintiff knew all this before pay- 
ing the premium; for the printed policy, which was in their hands for 
several days, contained at the bottom this note: “ The president and 
secretary of the company are alone authorized to make, alter or dis- 
charge contracts or to waive forfeitures.” The jury then were correctly 
told that “there must be additional proof of special authority given 
them ” (the local agent and medical examiner) “ or the company will 
not be bound.” 

The jury found such special authority, but we look through the 
record in vain to find any evidence to support such a finding. 

The verdict was manifestly against the evidence, and justice re- 
quires that it should be set aside and a new trial awarded. 

In this opinion the other judges concurred except Foster, J., who, 
having tried the case in the court below, did not sit. 





UNITED. STATES CIRCUIT COURT, 
DISTRICT OF MAINE. 


Sepremper Term, 1874. 


JOHN BABSON 
vs. 


THE THOMASTON MUTUAL FIRE INS. CO.* 


The owner of the property in her will aa T. her trustee, with power to 


appoint a substitute in case T. should unable to act as such, and also to 
name a suitable person to act after his decease ; or if such appointment should 
not be made, then the judge of probate should appoint a successcr as provided 
by law. T. declined acting as trustee, and the Probate Court appointed B. as 
trustee in his stead. B. insured the property, describing it as ‘‘his dwelling- 
house,” although the facts in the case were communicated to the company 
when the insurance was effected. 


Held, that B. had an insurable interest in the property insured. 


Sueptey, J. 


Action on a policy of insurance upon a dwelling-house, the defense 
to which was that at the time of effecting the insurance plaintiff had 
no title or insurable interest in the property. 

The case was tried before the judge without the intervention of a 
jury. 
The facts of the case are as follows : 

The property formerly belonged to Sarah McCrate. She died leav- 
ing a will, in which Richard H. Tucker was named executor, and who 
also was constituted trustee, to whom this property was devised in’ 
trust. The will likewise contained the following clause : 

“ And I hereby authorize and empower the said Richard H. Tuck- 
er, the trustee before named, to appoint a trustee to be substituted 


* Statement of case furnished by George F. Emery, clerk U. 8. C. C., Portland, Me. 
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for him in case he, the said Tucker, should from any cause be unable 
to act as such, and also to name a suitable person to succeed him as 
trustee after his decease ; which appointment of a substitute or suc- 
cessor is to be made by the said Tucker in writing, and such substi- 
tute or successor shall have the same powers and authority as the 
present trustee ; or if said appointment of a new trustee shall not, 
from accident or otherwise, be made by the present trustee, or his 
successor, then the then judge of probate for the county of Lincoln 
shall appoint one in case of a vacancy as provided by law.” 

Tucker, the trustee, declined both trusts, in a writing addressed to 
the judge of probate, in the following words, viz : 

“T decline both trusts, and recommend the Hon. John Babson as 
the most proper and suitable person for the acceptance of the above 
trust, in my place and stead.” 

Thereupon the judge of probate passed a decree in substance as 
follows : “and the said Richard H. Tucker having in writing declined 
the trust reposed in him by virtue of said instrument, (the will,) or- 
dered, that John Babson be administrator with the will annexed, first 
giving bond, with sureties,” ete. 

A bond was furnished, in addition to one as administrator, ap- 
proved and ordered to be recorded, containing the recital “that 
whereas the said John Babson has been appointed by the judge of 
probate trustee of the estate of Sarah McCrate, late of Wiscasset, de- 
ceased, agreeably to the provisions of the last will and testament of 
said Sarah McCrate, and certain property having come into his 
hands in trust for purposes in said will set forth : now, therefore, if 
the said John Babson shall faithfully execute such trust according to 
the will of the testatrix, so far as is consistent with law, and shall 
make a true and perfect inventory,” etc. 

Plaintiff thereupon proceeded to execute the trust, and under this 
state of the title took out a policy in the name of “John Babson,” 
describing the property as “ his dwelling-house,” although it appeared 
in evidence that the facts as to title were communicated to the com- 
pany when the insurance was effected. 

Held that the facts disclosed an insurable interest in plaintiff, and 
judgment was entered for plaintiff. 





COURT OF APPEALS OF KENTUCKY. 


Appeal from Louisville Chancery Court. 


‘ST. LOUIS MUTUAL LIFE INS. CO., Appellant, 


v8, 
AMANDA L. GRIGSBY er at, Appellees.* 


A ten-year life policy was issued to the insured on the half-note plan with the 
conditions that if hereafter the ——_ were not paid, a paid-up policy would 
be issued for as many tenths of the original sum insured as there had been pre- 
miums paid, and that if the interest was not paid on the notes or loans the 
policy should be void. After three payments were made the company issued 
to the insured a certificate guaranteeing him a paid-up policy of three tenths of 
the original amount. Subsequently the interest, amounting to $49.04, was not 
paid in advance as the terms of the p<licy required. On the death of the in- 
sured the company claimed that the policy had lapsed by non-payment of in- 
terest on the notes, 

Held, that in the paymént of the regular premiums time is of the essence of the 
contract, and a failure to pay premiums when due voids the policy. 

Held, that the annual interest on these premium notes’ was not an annual premi- 
um, for the epee of which the policy would be forfeited, but the 
company had a right of action against the insured to enforce its payment, and 
that the ultimate payment of the policy was hypothecated or pledged to the 
payment of this interest, and became a Sellebenl soatttg for it. 


The court, being sufficiently advised, delivered the following opinion 
herein, to wit : 

The policy of insurance made the foundation of this action was is- 
sued by the St. Louis Mutual Life Insurance Company on the 16th 
day of August, 1867. The contract it evidences is that in considera- 
tion of the sum of $690.60 in hand paid, and an annual premium of 
the same amount to be paid on the 16th day of August in each and 
every succeeding year for nine years, said company assured the life of 
I. Calvin Grigsby for the term of his entire life, in the sum of ten 
thousand dollars for the sole use of Amanda L. Grigsby, in trust for 


* Opinion delivered October 16th, 1874. 
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herself and children of the insured. The following provisos were in- 
corporated into the policy : 

“1. That if default shall be made in the payment of any of said an- 
nual premiums hereafter to become due and payable at the time here- 
inbefore mentioned and limited for the payment thereof respectively, 
then and in such case such default shall not work a forfeiture of this 
policy, but the sum of $10,000, the amount insured, shall be then com- 
muted or reduced to such proportional part of the whole sum or 
amount insured as the sum of the annual payments so paid by the 
said insured shall bear to the sum of the ten annual payments herein 
stipulated and agreed to be paid by said L Calvin Grigsby as afore- 
said.” 

“2. If the said insured shall fail to pay annually, in advance, the 
interest on any unpaid notes or loans which may be owing by said 
insured to said company, on account of any of the above-mentioned 
annual premiums, at the office of the company in the city of St. Louis, 
or to agents where they produce the receipts signed by the president 
or secretary, then and in every such case the said company shall not 
be liable for the payment of the sum insured, or any part thereof, and 
this policy shall cease and determine.” 

The premiums upon this policy were to be paid upon what is called 
the half-note plan. The cash payments were made and notes executed 
in 1868 and 1869, but the insured failed to pay or in any way arrange 
the premium due on the 16th of August, 1870. He also failed to pay 
in advance the interest on his three outstanding notes. 

In November, 1870, Grigsby was requested to reinstate the policy; 
he declined to reinstate it, but agreed to pay the interest in default and 
to accept a commuted or reduced policy for the sum of $3,000. The 
company accepted this proposition, received said interest and issued 
to him the following certificate : 


Policy No. 7725, insuring the life of I. Calvin Grigsby, is hereby 
renewed and continued in force for the commuted amount of $3,000 
until the 16th day of August, 1871, but this certificate shall not be 
valid and binding on the company until the premium (as per margin) 
is paid and the receipt countersigned by S. R. Foot, agent at Louis- 
ville, Ky. Signed, Ww. T. Sexsy, Secretary. 


This certificate was duly conntersigned and the necessary amount 
paid. Grisby failed to pay the interest due the 16th of August, 1871, 
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on the note executed for the aggregate sum of the three notes given 
in 1867, 1868 and 1869, and died on the 2nd of January, 1872. 

Appellee claims that she is entitled to recover the whole amount of 
the original policy, less the sum due as premiums for 1870 and 1871. 
She alleges, but fails to prove, that prior to the default in 1870, the 
company had adopted what she denominates the Massachusetts plan, 
and that it was bound to keep the policy alive by applying to the pay- 
ment of the premiums, the reserve fund to which she was entitled, and 
that by such application the policy would have been kept in full force 
up to and after the time at which her husband died. The failure of 
proof upon this point renders it unnecessary that it shall be further 
noticed. Appellee further claims that her deceased’ husband was a 
lunatic in November, 1870, when he accepted the commuted policy, 
and that its acceptance was obtained by the fraud of the company. 
The proof fails to show that Grigsby was at that time or at any sub- 
sequent time insane, but if it did, we do not see that such fact would 
operate advantageously to the appellee. 

By the terms of the contract, the failure to pay the premiums as 
they became due, involved the reduction of the policy in the propor- 
tion hereinbefore set out. The party who was in default could not 
compel the company to reinstate the policy for the full amount, and 
the agreement of November 2nd, 1870, secured to Mrs. Grigsby the | 
most that she then had the right to claim. The company resists her 
right to recover on the commuted policy on the ground that the failure 
to pay the interest in advance on the note executed when the agree- 
ment to commute was entered into, released it from all liability and 
determined the policy. This note was for $817.41; the amount of in- 
terest due on the 16th of August, 1871, was $49.04. The proof shows 
that appellee was then entitled to a dividend amounting to $42.07. 
The application of this dividend to the payment of the interest would 
have reduced it to $6.97. The direct question is presented whether 
from the failure to pay this amount, or even the whole of the interest 
due, the forfeiture of all rights under the commuted policy followed 
as a legal and necessary consequence. Some importance is attached 
to the fact that the certificate evidencing the commutation continued 
the new agreement in force only until the 16th day of August, = 
We regard this attempted limitation as to time as unavailing. The 
company accepted the interest then in arrear, and thereby reinstated 
the original policy except as to the amount of insurance, and by the 
terms of that policy it was to continue in force during the whole term 
of the natural life of the insured. 
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The conditions in policies of life insurance providing for forfeitures 
for the non-payment of premiums in exact accordance with the ternis 
of the agreement, have been upheld and enforced by the courts. Such 
forfeitures are not regarded as being in the nature of penalties. It 
is considered that in agreements of this character, time is of the es- 
sence of the contract. They are contracts to be kept in force from 
year to year at the will of the insured. 

The right to keep the policy alive by the payment of the stipu- 
lated premiums, is a privilege secured to the insured by his agree- 
ment with the insurer. He may exercise or abandon this privilege 
at his discretion. But if he does abandon it, those beneficially inter- 
ested cannot complain that the insurer refuses longer to be bound by 
a contract that has lost all the elements of mutuality. Where, as matter 
of favor to the insured, credit is extended him for some portion of 4 
cash premium, the failure to pay the note representing such por- 
tion is regarded as a failure to pay the premium, and the policy will 
be forfeited. In this case there has been no failure to pay either the 
cash portion of a premium, or to satisfy a note representing any por- 
tion of a cash premium. 

By the contract of November 2nd, 1870, the original policy was 
commuted. It thereby became essentially a paid-up policy, except 
that the company had the right, should its affairs render it necessary 
and proper, to demand the payment in whole or in part of the note 
executed for the unpaid portion of the three annual premiums. It 
does not appear from the record before us, nor from the charter of 
the company, nor from the amendment thereto, that the failure to pay 
these premium notes, or such portion thereof as may be called for, 
will work a forfeiture of the policy of insurance. 

But however this may be, that question does not arise, as the in- 
sured was never required to pay any portion of the principal of the 
note held against him by the company. 

The complaint is that the interest was not paid in advance. It 
seems that a distinction is taken between the principal sum due 
and the interest that may accrue thereon. From the peculiar char- 
acter of the contract this distinction may exist, but we do not see 
that its existence can convert the accruing interest into an annual 
premium, for the non-payment of which the rights secured by the 
paid-up policy may be forfeited. If instead of executing his note, 
Grigsby paid off the amount due to the company, and then bor- 
rowed a like sum, agreeing that the commuted policy should be for- 
feited if he failed at any time to pay the annual interest promptly 
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in advance, it is evident the forfeiture would not have been enforced. 
As matter of fact the company agreed to treat these unpaid notes ax 
loans to Grigsby. The second proviso, heretofore quoted, so denom- 
inates them. The language is that “if the said insured shall fail to 
pay annually in advance the interest on any unpaid notes or loans 
which may be owing * * * * on account of any of the above men- 
tioned annual premiums,” then the company shall no longer be lia- 
ble to pay the amount secured by the policy. 

The term “loan” hasa direct and natural connection with the words 
“annual premiums,” and it is manifest that the contemplated loans 
were to be made up of such premiums. The interest annually ac- 
cruing on these loans is in no sense an annual premium due from the 
insured to the insurer. The loan itself does not represent a cash 
premium, but a debt which the insured may never be required to 
pay, and which ordinarily will be satisfied out of the dividends, or 
the insurance to which the assured may be entitled. 

The considerations applying to the payment of the annual premium 
have no application to the payment of interest, or these notes or 
loans. On the prompt payment of the premiums depends the mu- 
tuality of the contract, and the ability of the insurance company to 
meet its obligations. As to this policy the contract was completely 
executed so far as the assured was concerned. The annual premiums 
had all been paid, in the mode prescribed by the contract itself, and 
the company was bound to look to the insured for the payment of 
the interest due upon the notes or loans owing by him, and to en- 
force the payment thereof as though he was a stranger to the con- 
tract under which appellee claims. She and those she represents 
cannot.be affected by the default of the party to whom the loan was 
made, except that her policy, and all profits and payments to which 
she is entitled thereunder, are pledged and hypothecated to the 
company for the ultimate payment of the loan, and its accrued in- 
terest. The failure of Grigsby to pay the interest due on the 16th 
of August, 1871, did not affect the ability of the company to meet 
its obligations to any greater extent than the failure of any other 
debtor to pay the interest due from him would have affected it ; and 
as the collateral pledged by an ordinary debtor to secure the pay- 
ment of a like debt will not be forfeited to the company for the 
non-payment of interest in exact accordance with the terms of the 
loan, notwithstanding his agreement that they shall be so forfeited, 
we see no reason why the company shall be allowed to forfeit the 
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paid-up policy of insurance hypothecated to secure the ultimate pay- 
ment of the “note or loan” owing by Grigsby. 

The failure to pay the interest due on the note or loan, is a de- 
fault which admits of a certain compensation. The insurance com- 
pany holds, and has always held, ample security. We have already 
seen that the reasons that forbid courts of equity from interposing 
to relieve against forfeiture for the non-payment of premiums, or 
notes representing portions of cash premiums, do not apply in cases 
like this. We are satisfied from the nature of the contract, that the 
forfeiture was intended as a penalty to secure not only the ultimate 
but the prompt payment of the interest to become due, and as the 
default is only in time, and as the company can be given all that it 
stipulated tu receive, a case is presented in which relief can and 
ought to be afforded. The chancellor adjudged the company to pay 
the amount of the commuted policy, less the note due from Grigsby 
and its accrued interest up to the date of the judgment. His said 
judgment conforms to the principles herein announced, and it is 
therefore affirmed, as well on the original as on the cross appeal. 


UNITED STATES SUPREME COURT. 


Error to the First Judicial District Court of Hamilton Co., Ohio. 


HOME LIFE INSURANCE COMPANY - 
vs. 


DUNN. 


1. Where, after a suit has been properly removed from a State court into the Cir- 
cuit Court of the United States, under the act of March 2nd, 1867, which allows 
such removal, in certain cases specified by it, ‘‘at any time before the final 
hearing or trial of the suit,” the State court still goes on to adjudicate the case 
against the resistance of the party who got the removal, such action on its 
part is a usurpation, and the fact that such a party has contested the suit in 
such State court does not, after a judgment against him, on his bringing the 
proceedings here for reversal and direction to proceed no further, constitute a 
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waiver on his part, of the question of the jurisdiction of the State court to 
have tried the case. 


2. The language above quoted—‘‘at any time before the final hearing or trial of 
the suit,” —of the act of March 2nd, 1867, is not of the same import as the lan- 
guage of the act of July 27th, 1866, on the same general subject—‘“ at any time 
betore the trial or final hearing.” On the contrary, the word ‘‘ final,” in the first 
mentioned act, must be taken to apply to the word “trial” as well as to the 
word ‘‘hearing.” Accordingly, although a removal was made after a trial on 
merits, a verdict, a motion for a new trial made and refused, and a judgment 
on the verdict, yet it having been so made in a State where by statute the 
party could still demand, as of right, a second trial, 


Held, that such first trial was not a “final trial” within the meaning of the act of 
Congress , the party seeking to remove the case having demanded and having 
got leave to have a second trial under the said statute of the State. 


The case is as follows : The judiciary act of 1789, 1 Stat. at Large, 
79, thus enacts : 

“Tf a suit be commenced in any State court by a citizen of the 
State in which the suit is brought, against a citizen of another State, 
* * * and the defendant shall, at the time of entering his appearance 
in such State court, file a petition for the removal of the cause for 
trial into the next Circuit Court to be held in the district where the 
suit is pending, etc., it shall then be the duty of the State court 
* * * to proceed no further in the cause.” 

Then came an act of July 27th, 1866, 14 Stat. at Large, 306. It 
was as follows : 

“Tf in any suit * * * in any State court by a citizen of the State 
in which the suit is brought, against a citizen of another State, * * 
a citizen of the State in which the suit is brought is or shall be a 
defendant, and if the suit, so far as relates * * * to the defendant 
who is the citizen of a State other than that in which the suit is 
brought, is or has been instituted or prosecuted for the purpose of 
restraining or enjoiving him, or if the suit is one in which there can 
be a final determination of the controversy, so far as it concerns him, 
without the presence of the other defendants as parties in the cause, 
then, and in every such case, * * * the defendant who is a citizen of 
a State other than that in which the suit is brought, may, at any time 
before the trial or final hearing of the cause, file a petition for the 
removal of the cause, as against him, into the next Circuit Court of 
the United States to be held in the district where the suit is pend- 

‘ing, * * * and it shall be thereupon the duty of the State court to 
* * * proceed no further in the cause as against the defendant so 
applying for its removal.” , 

Finally came an act of March 2nd, 1867. Ib., 558. Its title is, 

“An act to amend an act entitled ‘An act for the removal of causes 
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in certain cases from State courts,” approved July 27th, 1866. It 
runs thus : 

“ Be it enacted, That the act entitled ‘An act for the removal of 
causes in certain cases from State courts,’ approved July 27th, 1866, 
be and the same is hereby amended as follows: That where a suit 
may hereafter be brought in any State court, in which there is con- 
troversy between a citizen of the State in which the suit is brought 
and a citizen of another State, such citizen of another State, whether 
he be plaintiff or defendant, if he will make and file in such State 
court an affidavit, stating that he has reason to and does believe that 
from prejudice or local influence he will not be able to obtain jus- 
tice in such State court, may, at any time before the final hearing or 
trial of the suit, file a petition in such State court for the removal of 
the suit into the next Circuit Court of the United States to be held 
in the district where the suit is pending, * * * and it shall be there- 
upon the duty of the State court to * * * proceed no further in the 
suit.” 

Each of these three acts enacts that after the case is removed, in 
the way which they respectively provide, into the Circuit Court of the 
United States, it shall there proceed in the same manner as if it had 
been brought in that court by original process. 

These statutes being in force, Mrs. Dunn, widow and administra- 
trix: of John Dunn, sued the Home Life Insurance Company of 
Brooklyn, in one of the courts of Common Pleas of Ohio, on a policy 
of insurance for $2,000 on her husband’s life, and obtained a verdict 
against the company. The company moved to set aside the verdict, 
and for a new trial. But upon consideration the court overruled the 
motion, and it was “ therefore considered by the court that the plain- 
tiff recover her damages herein assessed, and the costs to be taxed.” 

This, of course, in any court proceeding in the course of the com- 
mon law, would have been the end of all “ trials,” or of other relief 
to the insurance company except such as it might have provided for 
itself through writ of error. 

But the law of Ohio respecting second trials is somewhat peculiar. 
The matter does not, as at common law, and in most of the States, 
rest in the discretion of the court trying the case, but rests in the 

foption of the suitor himself. One of the statutes of the State—* An 

act to relieve District Courts, and to give greater efficiency to the ju- 
dicial system of the State,” passed April 12th, 1858, (Swan & Critch- 
field’s Statutes, 1155,) known as the second trial act, thus enacts : 

“Sec. 1. A second trial may be demanded and had in any civil ac- 
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tion which has been * * * instituted in any Court of Common Pleas 
in this State, in which said court has original jurisdiction, and in 
which either party has the right by law to demand a trial by jury, 
* * * and after a judgment or final order has been rendered, upon 
the terms and in the manner hereinafter provided. 

“Sec. 2, Any person desirous of such second trial * * * shall at the 
term of the court at which judgment was rendered, enter * * * into 
an undertaking within the time hereinafter limited, with security 
* * * payable to the adverse party in such sum as may be fixed by 
the court, and conditioned to the effect that the party obtaining such 
second trial shall abide and perform the order and judgment of the 
court, and pay all moneys, costs and damages which may be required 
or awarded against him consequent upon such second trial.” 

Under this statute of the State, the insurance company, after trial 
and judgment, demanded and had leave to have “a second trial.” 
The company gave a bond in $4,000, conditioned that it should abide 
and perform the judgment of the court, and pay all moneys which 
might be required of or awarded against it consequent upon a sec- 
ond trial by the Court of Common Pleas of Hamilton County. 

At the next term of the court the company—assuming that, not- 
withstanding the trial already had, (in virtue of their demand for a 
second trial and their leave to have it) not yet had a final hearing 
or trial—filed a petition in the Court of Common Pleas, where the 
case had been tried, to remove it into the Circuit Court, under the 
last of the above quoted acts of Congress—the act, namely, of 1867, 
And the Court of Common Pleas ordered the removal, and that no 
further proceedings should be had before it. A transcript of the 
record was accordingly filed in the Circuit Court, and the cause 
docketed there. Mrs. Dunn, by her counsel, now appeared in that 
court, and moved to dismiss the case as not having been one for re- 
moval under any of the acts of Congress. 

The ground of her motion apparently was that the petition for re- 
moval had been too late ; that it should have been before the trial 

jin the Common Pleas ; that under the act of 1789 a defendant de- 
\siring to remove was bound to petition for a removal, if he wanted 
one, “at the time of entering his appearance ;” that under that of : 
11866, “at any time before the trial or final hearing of the cause,” 
‘and that though in the act of 1867 there was a slight transposition 
of words, so as to read “at any time before the final hearing or trial 
of the suit,” the meaning in both acts was the same, the words “ final 
hearing” referring to proceedings in equity, and the word “ trial” 
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to proceedings at common law ; and even if this were not so, that the 
case was the same, for that the company had had a final trial ; that 
Congress could not be supposed to have had reference to the very 
peculiar local law of Ohio, about trials of which perhaps not ten of 
its members had ever heard, but was to be taken to have referred to 
the general system of the common law, which came to us all by in- 
heritance, and still so widely prevailed over the nation ; that thus 
viewed the company had had a final trial, for it had had a trial on 
merits before a jury, it had moved for and it had been refused a new 
trial, and a judgment had been entered against it, which was now in 
existence, a lien upon its property ; that the words “ final trial” were 
used in contradistinction to the words “ interlocutory trial,” and this 
trial not having been interlocutory was final. Further than this, 
that if the application for removal, after a second trial was taken, 
was in time to be within the terms of the act of March 2nd, 1867, 
then the act violated the seventh amendment of the Constitution, 
which reads thus: 

“In suits at common law, where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury shall be preserved ; 
and no fact tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules of the com- 
mon law.” 

It was said that one branch of this suit was a suit at common law, 
and that the amount in controversy exceeded twenty dollars ; and 
that all of the facts in the case were tried by a jury, and their ver- 
dict was affirmed before the case was removed into the Circuit Court 
for these sume facts to be re-examined there, for a cause and under a 
proceeding not known to the common law, nor within any of its 
rules. 

It was said further, that the law of March 2nd, 1867, was uncon- 
stitutional for another reason—to wit, that it destroyed the second 
trial bond, that had been given in the Sate court to secure the claim 
being litigated, without the process of law, and without consideration 
or any equivalent bond being substituted ; that the condition of the 
bond to pay a judgment to be obtained at a second trial in the Court 
of Common Pleasof Hamilton County, Ohio, was not answered by a 
judgment obtained in the Circuit Court, and that the sureties on the 
bond would not be liable to answer to such a judgment. 

But the Circuit Court was not of this view, and so, overruling the 
motion to dismiss, it retained the cause upon its docket. 

Mrs. Dunn then filed an amended declaration in the Circuit Court, 
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and that was now pending there.. She now went back into the State 
courts, and by petition far error filed in the District Court of Hamil 
ton County (a court superior to the Common Pleas, and having in 
general jurisdiction to review its orders ; Code, §§ 512,513 ; Swan 
& Critchfield’s Statutes, 1099,) prayed for a reversal of the order 
which the Common Pleas had made to remove the case into the Cir- 
cuit Court, and that it should be no further proceeded in before it. 
The insurance company opposed the application. 

The District Court, however, did reverse the order, being of opin- 
ion that the petition for removal, in being filed after the trial, had not 
been filed in accordance with any act of Congress, and that the re- 
moval was not authorized by law. 

The insurance company then took the question of the right of re- 
moval from the District Court to the Supreme Court of the State. 
That court, like the District Court, held—the bench being unanimous 
—that the removal, in being made after the trial, was unauthorized 
by law and void. It said: 

“ This act of March 2nd, 1867, is an amendment of the act of July 
27th, 1866, in which the language used is, that the petition may be 
filed ‘at any tithe before the trial or final hearing of the cause.’ 

“We have no doubt the terms ‘trial’ and ‘final hearing’ ought 
to have the same meaning in both acts, and that their transposition 
in the amendatory act was merely accidental. 

“The terms, it seems to us, were intended to embrace actions at 
law and suits in equity—the word ‘trial’ having reference to an ac- 
tion at law, and the words ‘ final hearing’ to a suit in equity ; and 
that by ‘the final hearing or trial of the suit,’ is meant a hearing or 
trial upon the merits, such as results in a final judgment in an ac- 
tion at law, and a final decree in a suit in equity. 

“The act of Congress was doubtless intended to have the same 
operation in all the States, irrespective of the difference that may ex- 
ist in the modes provided in the several States for examining, in the 
appellate court, questions decided in the court below. 

“In this State, after final decree, equity cases are appealable to 
the District Court on the appellant giving notice and entering into 
an undertaking as required by the statute. In cases in which either 
party has the right to a trial by jury, there can be no appeal, but 
either party, after final judgment, by giving notice of his demand, 
and entering into an undertaking, as required by the statute, is enti- 
tled to a second trial. If no undertaking is given, the demand for 
a second trial and notice of the appeal go for nothing; and the 
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judgment or devree is conclusive upon the rights of the parties. 
Such, also, is the effect of judgment or decree from the time of its 
rendition to the giving of the undertaking. And notwithstanding 
the appeal or the right to a second trial may be perfected, the lien’ 
of the judgment or decree is continued until the termination of the 
cause on appeal or second trial. 

“It is competent for the legislature to take away the right of ap- 
peal and of a second trial. If this were done there would be no 
ground for the removal of the cause under the act of Congress. 

“The true construction of the act does not, we think, thus make 
its operation depend upon whether the legislation of the State allows 
or does not allow the exercise of appellate jurisdiction after a com- 
mon law trial, or the final hearing of a suit in equity in the court of 
original jurisdiction. 

“To bring this case within the act of Congress would be to allow 
the non-resident party to experiment with the jurisdiction of the 
State courts. If the trial should result in his favor, it would bind 
his adversary, but if it should result adversely to him, he could es- 
cape the effect of the litigation by removing the cause to another 
jurisdiction. To lead us to such a conclusion, ‘the intention ought to 
be expressed with irresistible clearness.’ 

“ The conclusion at which we have arrived in this case is in accord- 
ance with the decision of the Supreme Court of Wisconsin in Aker- 
ly vs. Vilas, 24 Wisconsin, 165. The judgment of the court in that 
case was pronounced by Paine, J., in an able opinion, to which we 
refer for a more elaborate discussion of the question.” 

A second trial, contested by the company upon both law and mer- 
its, was then had in the Common Pleas, resulting as before in a ver- 
dict and judgment for the plaintiff, which judgment the District 
Court, after hearing upon petition in error, affirmed. 

Upon petition averring these facts, a writ of error was granted by 
one of the justices of this court, to the said District Court, directing 
the records and proceedings in the cause to be certified to this court, 
which was accordingly done, and the plaintiff in error, the insurance 
company, sought herein to reverse the order of the said District 
Court, asserting that the decision called in question the construction of 
the statute of 1867, of the United States, and was against the right 
and privilege set up by the defendant, the now plaintiff in error, 
thereunder. 

The errors complained of were— 

1. The reversal by the District Court of the order of removal. 
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2. The subsequent judgment in the Court of Common Pleas, after 
the jurisdiction of that court had been ousted by the removal. 
! 3. The affirmance of the said judgment by the District Court. 


” 


Mr. H. A. Mori, with whom were Messrs. Grorcz Hoapty and. 
E. M. Jouxson, for Plaintiff in Error. 
Mr. W. H. Sranvisu, contra. 


Swayne, J. 


It is insisted that the company, by appearing and contesting the 
claim in the second trial, waived the question of jurisdiction, and was 
bound by the judgment. To this there are several answers. 

The company resisted the reversal of the order of removal made 
by the Common Pleas, and did all in its power to that end. Having 
failed, and being forced into a trial, it lost none of its rights by de- 
fending against the action. 

The case was out of the Common Pleas and in the Circuit Court. 
The former had jurisdiction to remit and the latter to receive it. 
Being in the latter, that court had jurisdiction to retain it. If there 
were error on the part of the Circuit Court in overruling the motion 
to dismiss, because the case had been improperly brought there, the » 
remedy should have been sought in the federal courts. The State 
courts were incompetent to give it. The authority of the latter was 
at an end until the case should be restored, if that were ever done, 
by the action of the former. Nothing is lost to the State courts by 
application of this rule, for if they refuse improperly to permit a case 
to be removed, their refusal is liable to be reviewed and reversed by 
the federal tribunals, and the power of paramount and final judg- 
ment resis with them. Gordon vs. Longest, 16 Peters, 97. The same 
rule of exclusion applies in favor of a State or federal court which 
first gets possession of a case over which both have jurisdiction. 
Hagan vs. Lucas, 10 Peters, 400 ; Taylor vs. Carryl, 20 Howard, 583. 
The conditions prescribed having been complied with, the act of Con- 
gress expressly required the State court where it was pending “to 
proceed no further in the suit.” 

* The further proceedings of the Common Pleas was a clear case of © 
usurped jurisdiction. The illegality was gross. The action of the! 
District and Supreme Courts of the State gave them no validity. 
The maxim, that consent cannot give jurisdiction, applied with full 
force. Gordon vs. Longest, 16 Peters, 97. See also Stevens & Dwight 
vs. Phoenix Ins. Co., 41 New York, 149 ; Kanouse vs. Martin, 14 How. 
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23; Same vs. Same, 15 ib., 198. Hadley et al. vs. Dunlap et al., 10 
Ohio State, 1, is exactly in point and conclusive. 

This brings us to the cardinal inquiry in the case. It is maintained 
by the counsel for the administratrix that the order of removal by 
the Common Pleas was erroneously made, the first verdict and judg- 
ment being “ final,” within the meaning of the act of Congress and 
the laws of Ohio. If the point be well taken, the judgment must be 
affirmed ; otherwise it must be reversed. 

It is not denied that the requirements of the act of Congress were 

_fully complied with. No question is raised upon that subject. The 
proposition involves the construction and effect of the act, and of the 
laws of Ohio under which the transfer was made. The act declares 
that the petition may be filed “at any time before the final hearing 
or trial of the suit.” It is contended that the qualifying adjective 
“ final” applies to the term “ hearing,” and not to “ trial,” and that 
any trial, whether final or not, is conclusive against the petitioner. 
This is too narrow a view. ‘It is contrary to the grammatical con- 
struction and the obvious import of the words. The repetition of 
“final” before “trial” would have been tautology. To produce 
such a result as that contended for, the indefinite article should have 

‘been placed before the word “trial,” so that the language would 
have been : “ before the final hearing or a trial.” This would doubt- 
less have been done if such had been the intent of the act. The 
statute is remedial, and must be construed liberally. There is no 
reason for interpolating this limitation. The adjective must be taken 
distributively, and applied as well to the second as to the first term, 
and to both alike. The test is whether the hearing or the trial is the 
final one in the cause. It would be a strange anomaly if in equity 
and admiralty cases a final hearing only, could take away the right 
of removal, while any trial, however interlocutory in its character, 
should have the same effect in an action at law. This would be in 
conflict alike with the letter, the spirit, and the meaning of the act, 
and would largely defeat the purpose of its enactment. It was in- 
tended to permit the removal at any time before a hearing or trial 
final in the cause, as it stood when the application for the transfer 
was made. 

The proposition that the first judgment of the Common Pleas was 
final within the meaning of the laws of Ohio, cannot be maintained. 
To say that there can be two final judgments upon the same plead- 
ings, in the same cause, in the same court, and for exactly the same 
things, as the results of two successive trials, involves a solecism. If 
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the first judgment was not final, the first trial could not have been 
so. When the demand for a new trial was made, and the requisite 
bond was given and approved, the case stood upon the docket in all 
respects as if a new trial had been granted for some error or defect 
in the former trial, irrespective of the laws in question, and as if no 
previous trial had taken place. It is true that the lien of the judg- 
ment was preserved, but that was an incident remaining after the 
principal thing had been put an end to. It was, like the bond, for 
‘the security of the plaintiff, and for no other purpose. The former 
affects the question of the finality of the first trial no more than the 
latter. The law of Ohio declares that the bond shall be “ conditioned: 
to the effect that the party obtaining such second ‘trial shall abide 
and perform the order and judgment of the court, and pay all money, 
costs and damages which may be awarded against him, consequent 
upon such second trial.” The proceeding is thus designated and re- 
garded as a “second trial.” The judgment following, unless reversed 
or set aside, is the one to be satisfied, ‘and it must necessarily be final 
and the only final one. The same remarks as to finality apply to the 
trial which preceded it. 

In the act of Congress of 1866, 14 Stat. at Large, 307, the language 
used in this connection is, “ at any time before the trial or final hear- 
ing.” If the difference in the act of 1867 be material, it is fair to 
presume that the change was deliberately made to obviate doubts 
that might possibly have arisen under the former act, and to make 
the latter more comprehensive. 

The fact that, under our construction, a case which has made pro- 
gress, however far if it has not passed the final trial, is liable to be 
removed, has little weight as an adverse argument. Under the judi- 
ciary act of 1789, cases that have reached their termination in the 
highest courts of the States, may be brought here by writ of error 
for review, and the practice in conformity to that section has been 
constant from the organization of this court down to the present 
time. If the act be unwise, the remedy lies with the legislature and 
the judicial department of the government. 

Of the constitutionality of this act we entertain no doubt. The 
question is not an open one in this court. A few remarks will be 
sufficient to dispose of the subject. The third section of the Consti- 
tution declares that the judicial power of the United States shall be 
vested in one Supreme Court and in such inferior courts as Congress 
may from time to time establish, and that it shall extend, among 
other things, to controversies “between citizens of different States.” 
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As regards the inferior courts authorized to be established, Congress 
may give them such jurisdiction, both original and appellate, within 
the limits of the Constitution, as it may see fit to confer. How their 
appellate jurisdiction shall be exercised, is not declared. The whole 
subject is remitted to the unfettered discretion of Congress. It may 
be applied to any other inferior federal court, and to any State court 
where a case is presented which by reason of the character of the 
parties, or a question involved, falls within the scope of such judicial 
cognizance. Courts of the States and those of the nation are alike 
within its sphere, and its exercise may be authorized before or after 
judgment in the tribunals over which it is extended. 

This act is confined to controversies between citizens of different 
States, and the power given to the Circuit Court is appellate. The 
jurisdiction involves the same pfinciple and résts upon the same 
foundation with that conferred by the twenty-fifth section of the judi- 
ciary act of 1789. The constitutionality of that provision has been 
uniformly sustained by the unanimous judgment of this court, when- 
ever the subject has been presented for adjudication. The twelfth 
section of the act of 1789, and the third section of the act of the 2nd 
of March, 1833, relating to revenue officers, present the same ques- 
tion. We are not aware that a doubt of the validity of either has 
ever been expressed by any federal court. The acquiescence is now 
universal. The subject was elaborately examined in Martin vs. Hun- 
ter, 1 Wheaton, 333 ; see also The Mayor vs. Cooper, 6 Wall., 247. 

The seventh amendment in the Constitution, touching the re- 
examination in the courts of the United States of facts which have 
been tried by a jury, has no application to this case, because the first 
judgment had been vacated, the first verdict set aside, and a new 
trial granted, as before stated, when the cause was removed to the 
Circuit Court. 

The judgment of affirmance by the District Court, and the judg- 
ment affirmed, are reversed, and the District Court and the Court of 
Common Pleas will be directed to proceed no further in the suit. 





SUPREME COURT OF THE UNITED STATES. 


Ocrosrr Term, 1874. 
In Error to the Supreme Court of the State of Wisconsin. 


THE HOME INS. CO. or New York, Plaintiff in Error, 
v8, 
JOHN F. MORSE anp CHARLES C. PAIGE. 


The Constitution of the United States secures to citizens of another State than 
that in which suit is brought, an absolute right to remove their cases into the 
federal courts upon complianco with the terms of the act of 1729. 


A corporation is a citizen of the State creating it within the clause of the Constitu- 
tion extending the juriedictjon of the federal courts to citizens of different 
States. 


The statute of Wisconsin which enacts that a corporation organized in another 
State shall not transact business within its limits, unless it stipulates in advance 
that it will not remove into the federal courts any suits which may be com- 
menced against it by a citizen of Wisconsin, is an obstruction to this right, and 
is illegal and void. 

Such an agreement derives no support from an unconstitutional statute, and is 
void, as it would be had no such statute been passed. 


Hont, J. 


This action was commenced in the Circuit Court of Winnebago 
‘County, Wisconsin, to recover the amount alleged to be due upon a 
policy of insurance issued by the plaintiffs in error to the defendants 
in error upon the steamboat “ Diamond.” The Home Insurance 
Company is a corporation organized under the laws of the State of 
New York, and having its office and principal place of business in the 
city of New York. 

The company entered its appearance in the Winnebago County 
suit, and filed its petition to remove the cause to the United States 
Circuit Court for the Eastern District of Wisconsin. The petition 
was im the form required by the 12th section of the act of 1789, and 
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was accompanied by a bond with sufficient bail, as required by that 
act. 

The Circuit Court of Winnebago County refused to grant the prayer 
for removal, but proceeded to the trial of the cause. A verdict was 
rendered against the company, judgment entered thereon, and upon 
an appeal to the Supreme Court of Wisconsin, the same was affirmed. 
The insurance company now bring a writ of error to this court. 

The case of the “ Montello”” was argued at the same time with the 
present ; both cases, as it was understood, involving the question 
whether the Fox River was a navigable water of the United States. 
The decision of that question is not essential to the judgment to be 
rendered in the present case. 

The refusal of the State Court of Wisconsin to allow the removal 
of the case into the United States Circuit Court of Wisconsin, and 
its justification under the agreement of the company and the statute 
of Wisconsin, form the subject of consideration in the present suit. 

The statute of Wisconsin in question was passed in the year 1870, 
and therein it is declared, that “It shall not be lawful for any fire in- 
surance company, association, or partnership, incorporated by or or- 
ganized under the laws of any other State of the United States, or of 
any foreign government, for any of the purposes specified in this act, 
directly or indirectly, to take risks or transact any business of insurance 
in this State, unless possessed of the amount of actual capital required 
of similar corporations formed under the provisions of this act; and any 
such company desiring to transact any such business as aforesaid 
by any agent or agents in this State, shall first appoint an attorney 
in this State on whom process of law can be served, containing an 
agreement that such company will not remove the suit for trial into 
the United States Circuit Court or federal courts, and file in the office 
of the Secretary of State a written instrument, duly signed and 
sealed, certifying such appointment, which shall continue until another 
attorney be substituted.” Laws of 1870, chap. 56, sec. 22, p. 87; or 1 
Taylor’s Statutes, p. 958, sec. 22. 

Desiring to do business in the State of Wisconsin, and in compli- 
ance with the provisions of this statute, the Home Insurance Com- 
pany of New York, on the first day of July, 1870, filed in the office 
of the Secretary of State of Wisconsin an appointment of Henry 8. 
Durand as their agent in that State, on whom process might be served. 
The power of attorney thus filed contained this clause: “And said 
company agrees that suits commenced in the State courts of Wiscon- 
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sin shall not be removed by the acts of said company into the United 
States Circuit or federal courts.” 

The State courts of Wisconsin held that this statute and the agree- 
ment under it justified a denial of the petition to remove the case into 
the United States Court. The insurance company deny this proposi- 
tion, and this is the point presented for consideration. 

Is the agreement thus made by the insurance company one that, 
without reference to the statute, would bind the party making it? 

Should a citizen of the State of New York enter into an agreement 
with the State of Wisconsin, that in no event would he resort to the 
courts of that State, or to the federal tribunals within it, to protect 
his rights of property, it could not be successfully contended that 
such an agreement would be valid. 

Should a citizen of New York enter into an agreement with the State 
of Wisconsin, upon whatever consideration, that he would in no case, 
when called into the courts of that State, or the federal tribunals 
within it, demand a jury to determine any rights of property that 
might be called in question, but that such rights should in all such 
cases be submitted to arbitration or to the decision of a single judge, 
the authorities are clear that he would not thereby be debarred from 
resorting to the ordinary legal tribunals of the State. There is no 
sound principle upon which such agreements can be specifically en- 
forced. { 

We see no difference in principle between the cases supposed and 
the case before us. Every citizen is entitled to resort to all the courts 
of the country, and to invoke the protection which all the laws or all 
those courts may afford him. A man may not barter away his life or 
his freedom, or his substantial rights. In a criminal case, he cannot, 
as was held in Cancemi’s Case, 18 N. Y. R., 128, be tried in any other 
manner than by a jury of twelve men, although he consent in open 
court to be tried by a jury of eleven men. Ina civil case he may 
submit his particular suit by his own consent to an arbitration, or to 
the decision of a single judge. So he may omit to exercise his right 
to remove his suit to a federal tribunal, as often as he thinks fit, in 
each recurring case. In these aspects any citizen may no doubt waive 
the rights to which he may be entitled. He cannot, however, bind 

‘himself in advance by an agreement, which may be specifically en-} 
forced, thus to forfeit his rights at all times and on all occasions,’. 
whenever the case may be presented. 

That the agreement of the insurance company is invalid upon the 
principles mentioned, the following cases are cited: Nutt vs. Ham. 
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Ins. Co., 6 Gray, 174; Cobb vs. New England M. Ins. Co., 6 Gray, 
192 ; Hobbs vs. Manhattan Ins. Co., 56 Maine, 421 ; Stephenson vs. 
*P. F. & M. Ins. Co., 54 Maine, 70 ; Scott vs. Avery, 5 House of Lords 
Cases, 811. They show that agreements in advance to oust the 
courts of the jurisdiction conferred by law are illegal and void. 

Tn Scott vs. Avery, (supra,) the lord chancellor says: “There is 
no doubt of the general principle that parties cannot by contract 
oust the ordinary courts of their jurisdiction. That has been decid- 
ed in many cases. Perhaps the first case I need refer to was a case 
decided about a century ago—Kill vs. Hollester, 1 Wils., 129. That 
case was an action on a policy of insurance in which there was a 
clause that in case of any loss or dispute it should be referred to ar- 
bitration. It was decided there that an action would lie, although 
there had been no reference to arbitration. Then, after a lapse of 
half a century, occurred a case before Lord Kenyon, and from the 
lunguage that fell from that learned judge, many other cases had 
probably been decided which are not reported. But in the time of 
Lord Kenyon occurred the case, which is considered the leading case 
on the subject, of Thompson vs. Charnock, 8 T. R., 139. That was 
an action upon a charter-party, in which it was stipulated that if any 
difference should arise it should be referred to arbitration. That 
clause was pleaded in bar to the action brought upon breach of the 
contract, with an averment that the defendant was, and always had 
been, ready to refer the same to arbitration. This was held to be a 
bad plea, upon the ground that a right of action had accrued, and 
that the fact that the parties had agreed that the matter should be 
settled by arbitration did not oust the jurisdiction of the courts.” 
Upon this doctrine all the judges who delivered opinions in the 
House of Lords were agreed. 

And the principle Mr. Justice Story, in his Commentaries on Equi- 
ty Jurisprudence, § 670, says is applicable in courts of equity us well 
as in courts of law. “And where the stipulation, though not against 
the policy of the law, yet is an effort to divest the ordinary jurisdie- 
tion of the common tribunals of justice, such as an agreement in 
case of dispute to refer the same to arbitration, a court of equity will 
not, any more than a court of law, interfere to enforce the agree- 
ment, but it will leave the parties to their own good pleasure in re- 
gard to such agreements. The regular administration of justice 
might be greatly impeded or interfered with by such stipulations, if 
they were specifically enforced. 

In Stevenson vs. P. F. & M. C. Ins. Co., 54 Maine, 70, the court 
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say: “While parties may impose as conditions precedent to 
applications to the courts that they shall first have settled the 
‘amount to be recovered by an agreed mode, they cannot entirely 
close the access to the courts of law. The law and not the contract 
prescribes the remedy, and parties have no more right to enter into 
stipulations against a resort to the courts for their remedy in a given 
case, than they have to provide a remedy prohibited by law ; such 
stipulations are repugnant to the rest of the contract, and assume to 
divest the courts of their established jurisdictions ; as conditions pre- 
cedent to an appeal to the courts they are void.” Many cases are 
cited in support of the rule thus laid down. Upon its own merits 
this agreement cannot be sustained. 

Does the agreement in question gain validity from the statute of 
Wisconsin, which has been quoted? Is the statute of the State of 
Wisconsin, which enacts that a corporation organized in another 
State shall not transact business within its limits unless it stipulates 
in advance that it will not remove into the federal courts any suit 
that may be commenced against it by a citizen of Wisconsin, a valid 
statute in respect to such requisition, under the Constitution of the 
United States ? 

The Constitution of the United States declares that the judicial 
power of the United States shall extend to all cases of law and equi- 
ty arising under that Constitution, the laws of the United States, 
and to the treaties made, or which shall be made, under their author- 
ity, * * * to controversies between a State and citizens of another 
State, and between citizens of different States. (Art. 3, § 2.) 

The jurisdiction of the federal courts, under this clause of the 
Constitution, depends upon and is regulated by the laws of the Unit- 
ed States. State legislation cannot confer jurisdiction upon the 
federal courts, nor can it limit or restrict the authority given by Con- 
gress in pursuance of the Constitution. This has been held many 
times. Whelter vs. Railway Co., 13 Wall., 286 ; Payne vs. Cork, 7 
Wall., 437 ; More vs. Taylor, 4 Wall., 411, and cases cited. 

It has been held many times that a corporation is a citizen of the 
State by which it is created, and in which its principal place of busi- 
ness is situated, so far as that it can sue and be sued in the federal 
courts. This court has repeatedly held that a corporation was a 
citizen of the State creating it, within the clause of the Constitution 
extending the jurisdiction of the federal courts to citizens of different 
States. Express Co. vs. Kountze, 8 Wall., 342 ; Combes vs. Mercer 
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Co., 7 Wall., 118; Whelter vs. Railway, 13 Wall., 275 ; Wheeler vs. 
O. & M. R. Co., 1 Black., 286. 

The 12th section of the judiciary act of 1789 provides that if a 
suit be commenced in any State court by a citizen of the State in 
which the suit is commenced against a citizen of another State, 
where the matter in dispute exceeds $500, and the defendant at the 
time of entering his appearance shall file a petition for the removal 
of the cause for trial into the next Circuit Court of the United 
States, and shall offer good bail for his proceedings therein, “ it 
shall be the duty of the State court to accept such security and 
proceed no farther in the case.” 

This applies to all the citizens of another State, whether corpora- 
tions, partnerships, or individuals. It confers an unqualified and 
unrestrained right to have the case referred to the federal courts 
upon giving the security required. In the case recently decided in 
this court, of The Home Life Insurance Company vs. Dunn, Ins. Law 
Journal, anie, p. 57, it was held that no power of action thercafter re- 
mained to the State Court, and that every question, necessarily in- 
cluding that of its own jurisdiction, must be decided in the federal 
court. 

The statute of Wisconsin, however, provides as to a certain class of 
citizens of other States, to wit, foreign corporations, ‘that they shall 
not exercise that right, and prohibits them from transacting their 
business within that State, unless they first enter into an agreement 
in writing that they will not claim or exercise that right. 

The Home Insurance Company is a citizen of New York, within 
this provision of the Constitution. As such citizen of another State, 
it sought to exercise this right to remove to a federal tribunal a suit 
commenced against itself in the State court of Wisconsin, where the 
amount involved exceeded the sum of $500. This right was denied 
to it by the State court on the ground that it had made the agree- 
ment referred to, and that the statute of the State authorized and re- 
quired the making of the agreement. 

We are not able to distinguish this agreement and this requisition, 
in principle, from a similar one made in the case of an individual 
citizen of New-York. A corporation has the same right to the pro- 
tection of the law as a natural citizen, and the same right to appeal 
to all the courts of the country. The rights of an individual are not 
superior in this respect to those of a corporation. 

The State of Wisconsin can regulate its own corporations and the 
affairs of its own citizens, in subordination, however, to the Constitu- 
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tion of the United States. The requirement of an agreement like this 
from their own corporations would be brutum fulmen, because they 
possess no such right under the Constitution of the United States. A 
foreign citizen, whether natural or corporate, in this respect possesses 
a right not pertaining to one of her own citizens. There must ne- 
cessarily be a difference between the status of the two in this respect. 

We do not consider the question whether the State of Wisconsin can 
entirely exclude such corporations from its limits, nor what reason- 
able terms they may impose as a condition of their transacting busi- 
ness within the State. These questions have been before the court in 
other cases, but they do not arise here. In Paul vs. Virginia, 8 Wall., 
168, Mr. Justice Field used language, in speaking of corporations, 
which has been supposed to sustain the statute in question. ‘“ Hay- 
ing [he says] no absolute right of recognition in other States, but 
depending for such recognition and the enforcement of its contracts 
upon their assent, it follows, as a matter of course, that such assent 
may be granted upon such terms and conditions as those States may 
think proper to impose. They may exclude the foreign corporation 
entirely, they may restrict its business to particular localities, or they 
may exact such security for the performance of its contracts with their 
citizens as in their judgment will best promote the public interest.” 

So in the Bank of Augusta vs. Earle, 13 Peters, 519, the language 
of Chief Justice Taney has been invoked for the same purpose. 

In each of these cases the general language of the learned justice is 
to be expounded with reference to the subject before him, They lay 
down principles in general terms which are to be understood only 
with reference to the facts in band. Thus, the case in which the 
opinion was delivered by Mr. Justice Field was one involving the 
construction of that clause of the United States Constitution which 
declares that “the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States,” and of that 
clause regulating commerce among the States, not of the one now 
before us. It involved the question whether the State might require 
a foreign insurance company to take a license for the transaction of 
its business, giving security for the payment of its debts, and decided 

, that taking insurance risks was not a transaction of commerce within 
the meaning of the two clauses of the Constitution cited. It had no 
reference to the clause giving to citizens of other States the right of 
litigation in the United States courts, and certainly had no bearing 
upon the right of corporations to resort to those courts, or the power 
of the State to limit and restrict such resort. 
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It was not intended to impair the force of the language used by 
Mr. Justice Curtis in the La Fayette Ins. Co. vs, French, 18 How., 
407, where he says, “ A corporation created by Indiana can transact 
business in Ohio only with the consent, express or implied, of the lat- 
ter State. 13 Pet. 519. This consent may be accompanied by such 
conditions as Ohio may think fit to impose, and these conditions must 
be deemed valid and effectual by other States, and by this court, 
provided they are not repugnant to the Constitution and laws of the 
United States, or inconsistent with those rules of public law which 
secure the jurisdiction and authority of each State from encroachment 
by all others, or that principle of natural justice which forbids con- 
demnation without opportunity for defense.” Nearly the same lan- 
guage is used by Mr. Justice Nelson in Ducat vs. The City of Chicago, 
10 Wall., 400. 

None of the cases so much as intimate that conditions may be im- 
posed which are repugnant to the Constitution and laws of the United 
States, or inconsistent with those rules of public law which secure the 
jurisdiction and authority of each State from encroachment by others. 

The case of the Bank of Columbia vs. Okely, 4 Wheat. R., 235, is 
relied upon by the court below to sustain the statute and the agree- 
ment in question. In that case it was provided in the 14th section 
of the charter of the bank that whenever a borrower of the bank 
should make his note by an agreement in writing negotiable at the 
bank, and neglected its payment when due, the president of the bank 
should cause a demand in writing to be served upon the delinquent, 
and if the money was not paid within ten days after such demand it 
was made lawful for the bank to present to the county clerk the note 
so unpaid, with proof of the demand, and to require him to issue an 
execution or attachment against the debtor. Before such execution 
could issue the bank was required to file an affidavit of the amount 
due on the note. “If the defendant shall dispute the whole or any 
part of the debt [the statute adds] on the return of the execution, the 
court shall order an issue to be joined and a trial to be had, and shall 
make such other proceedings that justice may be done in the speediest 
manner.” This statute was sustained in the case cited. Mr. Key, for 

ae plaintiff, argued in its support on the theory that the whole effect 
of the provision was to authorize the commencement of a suit by at- 
tachment instead of the usual common-law process, Mr. Jones, conira, 
contended that it was in violation of the provision of the Constitution 
of Maryland and of the United States securing to parties the right of 
trial by jury when the value in controversy exceeded twenty dollars. 





76 Report of Decisions. [Jan., 


In rendering the decision the court say: “This court would ponder 
long before it would sustain this action if we could be persuaded that 
the act in question produced a total prostration of the trial by jury, 
or even involved the defendant in circumstances which rendered that 
right unavailing for his protection. * * * If the defendant does not 
avail himself of the right given to him of having an issue made up 
and the trial by jury, which is tendered to him by the act, it is pre- 
sumable that he cannot dispute the justice of the claim.” 

We are not able to discover in this case any countenance for the 
statute of Wisconsin which we are considering. 

On this branch of the case the conclusion is this : 

1. The Constitution of the United States secures to citizens of 
another State than that in which suit is brought an absolute right to 
remove their cases into the federal court, upon compliance with the 
terms of the act of 1789. 

2. The statute of Wisconsin is an obstruction to this right, is re- 
pugnant to the Constitution of the United States and the laws in 
pursuance thereof, and is illegal and void. 

3. The agreement of the insurance company derives no support 
from an unconstitutional statute, and is void, as it would be had no 
such statute been passed. 

We are of opinion, for the reasons given, that the Winnebago 
County Court erred in proceeding in the case after the filing of the 
petition and the giving the security required by the act of 1789, 
and that all subsequent proceedings in the State court are illegal, 
and should be vacated. The judgment in that court, and the judg- 
ment in the Supreme Court of Wisconsin, should be reversed and 
the prayer of the petition for removal should be granted, and it is 
ordered accordingly. 


‘Warts, Cu. J., dissenting. 

I canuot concur in the judgment which has just been announced. 

A State has the right to exclude foreign insurance companies from 

the transaction of business within its jurisdiction. Such is the set- 

,tled law in this court. Paul vs. Virginia, 8 Wall., 181; Ducat va. 
. Chicago, 10 Wall., 410 ; Bank of Augusta vs. Earle, 13 Peters, 586. 
1The right to impose conditions upon admission follows as a neces- 
‘sary consequence, from the right to exclude altogether. The State 
‘ of Wisconsin has made it a condition of admission that the com- 
pany shall submit to be sued in the courts she has provided for 

the settlement of the rights of her own citizens. That is no more 
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than saying that the foreign company must, for the purposes of all 
litigation growing out of the business transacted there, renounce 
its foreign citizenship, and bebome pro fanéo a citizen of that State. 
There is no hardship in this, for it imposes no greater burden than 
rests upon home companies and home insurers. 

This insurance company accepted this condition and was thus en- 
abled to make the contract sued upon. Having received the benefits 
of the renunciation, the revocation comes too late. 

The State court had jurisdiction to try the question of citizenship 
upon the petition to transfer. Upon the facts I think it was author- 
ized to find that the company was, for all the purposes of that action, 
a citizen of Wisconsin. 

Davis, J—I concur in this dissent. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
Marca Term, 1874. 


WILLIAM J. FLYNN 
vs. 


NORTH AMERICA LIFE INS. CO. 


The application for insurance on the life of R. was signed R. for F. Premiums 
were paid by F., and subsequently a part of them were repaid by R. 


Held, that F. could not maintain an action on the policy in his own name. 


A. A. Ranney, for Plaintiff. 
R. D. Surrs, for Defendant. 


Gray, C. J. 


This action is brought by William J. Flynn upon a policy of insur- 
ance on the life of Garrett Royle, his father-in-law. The application 
states and the policy shows that the insurance was obtained for the 
benefit of Flynn, and the application was signed “Garrett Royle, for 
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William J. Flynn.” The original premium was paid by Flynn for 
Royle, and a receipt therefor given by the insurance company to 
Flynn, in his own name. The annual premiums were paid by Flynn. 
Part only of the first premium and none of the subsequent ones were 
repaid to him by Royle. By the policy, the insurers promise and 
agree to pay the sum insured to Flynn and his representatives. But 
the promise and agreement is expressed to be made to and with 
Royle and his representatives ; and the policy is under seal. Royle, 
and not Flynn, is the covenantee. It is well settled that upon an 
agreement under seal, none but a party to it can maintain an action 
at law. Sanders vs. Filley, 12 Pick., 554; Johnson vs. Foster, 12 
Met., 167; Millard vs. Baldwin, 3 Gray, 484 ; Northampton vs. El- 
well, 4 Gray, 81 ; Dicey on Parties, 101. Whatever, therefore, might 
have been Flynn’s right of action if the agreement sued on had been 
a simple contract, there was no sufficient privity between him and the 
defendants to maintain an action in his name upon this policy, and 
it is unnecessary to consider the other grounds of defense. 
Judgment for the defendants. 





CASES DECIDED IN THE LOWER COURTS. 


LAPSED POLICIES—DIVIDENDS. 
Baltimore City Court—On Appeal—May Term, 1874. - 


ALLEN E. FORRESTER 
v3. 
THE MUTUAL LIFE INSURANCE COMPANY OF NEW YORE. 


The plaintiff in this action was insured by two policies, one dated 
April 15th, 1871, and the other March 29th, 1872, on each of which 
only the first premium was paid. On the anniversary of each a divi- 
dend was declared, amounting on the former policy to $41.84, and on 
the latter to $43.03, which could be used at the option of the insured, 


either in reduction of the premium or in the purchase of additional 
insurance, payable with the policy. The plaintiff did not exercise 
his option, but allowed both policies to lapse. He then brought suit 
against the company to recover the amount of the dividends, 

At the trial of the case the plaintiff offered in evidence two policies 
of insurance on his own life, in favor of himself and his executors, 
one dated the 15th of April, 1871, the amount of premium on which 
was $156.50, and the other dated the 29th March, 1872, the premium 
on which was $162.35. Only the first premium was paid on them, so 
that they both lapsed at the expiration of one year from date. .The 
dividends offered on the first policy were, in 1872, cash $29.92 ; re- 
version $73.22 ; extra, cash $11.92; reversion $29.18. On the sec- 
ond policy, in 1873, cash $43.03 ; reversion $103.18. 

The plaintiff claimed the cash dividends notwithstanding the poli- 
cies lapsed, and offered in evidence a “ statement” made by the com- 
pany. 

To this the defendant's counsel objected, because on cross-examina- 
tion it appeared that the plaintiff had torn off the last printed line 
at the bottom, which read, “of which the value in additional insur- 
ance, payable with original policy, is” * * * 

The plaintiff argued that the words “ over-payment,” as used in 
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the statement of dividends, showed that the company had been over- 
paid, and the words “cash credit” also showed that the company i 
‘had cash to his credit. : 

Defendant offered in evidence a form of the statement which plain- | 
tiff had received, as it read before mutilation, showing the line' 
which had. been torn off, as above mentioned. Counsel also read from 
the policy the words, “In every case where this policy shall cease 
and determine, or become or be null and void, all payments thereon 
shall be forfeited to the company,” and argued that the dividends, 
not being used to pay premiums, were forfeited. He further read 
from the pamphlets, showing rates, rules, etc., issued by the company. 
Under the head of “ Dividends and their Uses” he read, “If a cash 
dividend, available upon the anniversary of a policy, is not used in 
part payment of the premium then falling due, the company (in the 
insured’s interest) places to the credit of the policy such an amount 
of additional insurance as the cash dividend will purchase, and this 
niditional insurance is at any time thereafter reconvertible into a 
certain cash amount, which may be applied toward the payment of 
any premium falling due.” * * * “The only other use to which di- 
vidends may be applied is by deducting them from the premiums’ 
from year to year, which of course ends the benefit at once and for-. 
ever.” Counsel argued that the two uses named were the only ones 
to which dividends could be applied ; that under the terms of the 
contract the payments by the insured were to continue for life, and 
it was in contemplation only of the fulfillment of this agreement that 
the dividends were calculated ; that any other view would disturb 
the basis of the calculations, and pervert the whole contract ; and 
that the company could not be called upon to refund money upon a 
broken contract. 

The court, Judge Pineney, (sitting by special assignment in the 
Baltimore City Court,) affirmed the judgment of Justice McCaffrey 
for defendant, saying simply, “The plaintiff was clearly not entitled 
to recover.” 





